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1  Section 2(a) of the Canadian Charter of Rights and Freedoms states that 

“[e]veryone has the following fundamental freedoms…(a) freedom of conscience 

and religion”. It is anticipated that this issue will be the most sensitive in this 

matter and Real Women of Canada will focus its submission on this aspect of the 

reference. Real Women of Canada submits that section 293 of the Criminal Code 

of Canada is consistent with the Charter of Rights and Freedoms and that in any 

given case the Charter may not be engaged at all if the belief of the accused 

person, relating to the practice of polygamy can not properly be characterized as 

a religious belief.  

Polygamy  

293. (1) Every one who  

(a) practices or enters into or in any manner agrees or consents to 
practice or enter into  

(i) any form of polygamy, or  

(ii) any kind of conjugal union with more than one person at the same 
time,  

whether or not it is by law recognized as a binding form of marriage, or  

(b) celebrates, assists or is a party to a rite, ceremony, contract or consent 
that purports to sanction a relationship mentioned in sub paragraph (a)(i) 
or (ii),  

is guilty of an indictable offense and liable to imprisonment for a term not 
exceeding five years.  

Evidence in case of polygamy  

(2) Where an accused is charged with an offense under this section, no 
averment or proof of the method by which the alleged relationship was 
entered into, agreed to or consented to is necessary in the indictment or on 
the trial of the accused, nor is it necessary on the trial to prove that the 
persons who are alleged to have entered into the relationship had or intended 
to have sexual intercourse.  
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Question 1: is section 293 of the Criminal Code of Canada consistent with 
the Canadian Charter of Rights and Freedoms? 
 
 

2. Whether the Charter of Rights and Freedoms (in particular ss. 2(a), (b) or 

(d) or ss. 7 or 15) is engaged so as to enable an accused person to assert a 

constitutional defence, will depend in part upon doctrinal differences between 

various religions upon which the accused relies to assert the defence. The 

question that always must be asked at the outset is, “When is a religious belief 

religious?  Is the accused’s practice of polygamy based on religious belief? 

3. If an accused asserted the defence, for example, that as a Muslim, the 

practice of polygamy springs from his religious beliefs, the answer is this: There 

is ample evidence that polygamy is dealt with under Muslim law but that it is not  

religious law. Professor Muhammad Fadel (Canada Research Chair in the Law 

and Economics of Islamic Law at the University of Toronto’s Faculty of Law) in 

his expert report explains the distinction in Islam between religious belief and 

religious law. Traditional Islamic law is divided into two broad categories, -ritual 

law and transactional law. The former is distinguished from the latter primarily by 

the fact that the validity of any ritual act requires a religious intention while the 

validity of transactions does not. (par27) 

4. Marriage is regulated under Islam’s transactional law, not its ritual law, 

even though marriage is subject to numerous religious beliefs. (par. 28)  

Marriage is structured as a contract with minimal legal formalities. ( par. 55) As a 

matter of religious doctrine, Sunni as well as Shi’ite Muslims agree that polygyny 

is not morally forbidden. (par. 33)  It is however, morally disfavoured, for a man to 

marry more than one woman simultaneously. (par. 37)   It is not considered 

religiously meritorious and may in fact be religiously blameworthy, even if it is not 

sinful. (par. 38) 

5. The vast majority of nation states that apply Islamic family law either do 

not permit or do not recognize the marriages of minors. (par. 56 ) A religious 
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figure or Imam will preside over the marriage contract but his role is only to 

confirm that all the legal formalities have been satisfied.  (par. 63) 

6. The legal systems of religious cultures may have been derived from 

ancient religious beliefs but the law is not necessarily faith based. For example 

while monogamy is part of Christian tradition its practice is not religious. Stanford 

Professor Walter Sheidel  in an article appended to his Affidavit cites Saint 

Augustine. In a treatise entitled “On the Good of Marriage” composed in the early 

fifth century, he expressly identifies the prohibition of polygamy as a “Roman 

custom” rather than a religious prohibition. 

“And yet it [ i.e. remarriage after divorce] is not allowed; and now indeed in 
our times , and according to Roman custom, neither to marry in addition, 
so as to have more than one wife living.”***Again, Jacob the son of Isaac 
is charged with having committed a great crime because he had four 
wives. But here there is no ground for a criminal accusation: for a plurality 
of wives. But here there is no ground for criminal accusation: for a plurality 
of wives was no crime when it was the custom; and it is a crime now, 
because it is no longer the custom” (pp. 47-48)  

7. Prof Scheidel notes that monogamy is merely presented as a preferred 

option, in keeping with the example set by Adam and Eve. In contrast to earlier 

writers Augustine does not present monogamy as a divine ordinance but explains 

its earlier existence and later rejection in pragmatic terms, with reference to 

custom and indeed, even to Roman custom.”(Aff. Prof William Scheidel (Stanford 

University)Report on Monogamy and Polygamy)  

The FLDS 

8. When the constitutional defence of religious freedom is raised by an 

accused member of the FLDS the question in all cases would be whether the 

belief of the accused in polygamy is in fact a “religious belief.” When the accused 

is female there would be an initial evidentiary issue of whether the motivation for 

the marriage was to achieve eternal celestial bliss, or whether it was simply a 

matter of social pressure from the community.  

9. On the other hand, where the accused has the position of Church 

President and Prophet (The one who claims to receive marital and sexual 
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directions from some Vaguely Gaseous Vertebrate) it would be up to the court to 

determine whether the accused was motivated to impregnate 13 year old 

children because he honestly believed that sexual predators are Gods chosen 

people. If the Court accepts this evidence then the Constitutional rights pertaining 

to religion would be engaged.  On the other hand if the Court concluded that the 

Prophet, in this case Mr. Jeffs,  made the following statement without the benefit 

of a hot line to the Almighty, the Charter defence would not be engaged: 

The Lord is showing me the young girls of this community, those who are pure 
and righteous will be taken care of at a younger age. As the government finds out 
about this it will bring such a great pressure upon us, upon the families of these 
girls, who are placed in marriage....And I will teach the young people that there is 
no such thing as an underage priesthood marriage but that it is a protection for 
them if they will look at it right and seek unto the Lord for a testimony. The Lord 
will have me do this, get more young girls married, not only as a test to the 
parents, but also to test this people to see if they will give the Prophet up. 
(Affidavit Roger H. Hoole) 

10. Simply put, the Charter of Rights and Freedoms would not be engaged 

upon a finding that Polygamy as practiced by the FLDS is simply a perverse, 

cruel cult in which the Prophet is motivated by his own self interest.  

11. The public interest in stopping polygamy whether religiously motivated or 

not is compelling. Prohibiting the exercise of religion is not the object of s. 293, 

but merely the incidental effect. Polygamy presents a clear and present danger of 

harm to women, children and society that justifies its suppression. The 

infringement is reasonable, proportional to the objective in question and can be 

demonstrably justified in a free and democratic society.  

12. Section 293 can be upheld without referring to whether or not the 

practitioner has any religious beliefs relating to it at all. As long as there is 

evidence that the practice has serious adverse social impacts the Legislature can 

prohibit it without an analysis of the system of belief of an accused. 

13. The legalization of polygamy would promote inequality and impose costs 

on Canadian society as it has elsewhere. Polygamy exploits women, harms 

children, and its practice is contrary to fundamental Canadian values. If polygamy 

is allowed it would open the floodgates of immigration by polygamous families. 
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European countries, which allowed such immigration by polygamous families 

experienced significant social and economic costs as a result. Polygamy offends 

the principle of gender equality Whether or not the prohibition is contrary to the 

religious beliefs of a small group of Fundamentalist Mormons, it is a 

constitutionally justified restriction intended to prevent harm to women and 

children. A finding that this provision is unconstitutional would be inconsistent 

with the values and opinions of an overwhelming majority of Canadians. 

14. .The covenant of the FLDS supposedly handed down by God and 

justifying polygamy does not recognize the evils and abuses that occur in 

polygamous relationships. Codes of law based on fairness and equity of remedy 

including forms and procedures for the efficient conduct of the societies, are 

entitled to respect. The FLDS is an anti democratic abomination that promotes 

and depends upon inequality, harm to women and the abuse of children.  

Question 2 :  What are the necessary elements of the offence in section 293 
of the Criminal  Code of Canada? Without limiting this question, does 
section 293 require that the polygamy or conjugal union in question 
involved a minor, or occurred in a context of dependence, exploitation, 
abuse of authority, a gross imbalance of power, or undue influence? 

15. The necessary elements are clearly set out in section 293. It is not 

necessary to imply additional elements. Dependence, exploitation, abuse of 

authority and a gross imbalance of power, or undue influence all represent the 

grotesque side of a culture that practices polygamy. The evidence is 

overwhelming that the institution today is almost universally condemned because 

it promotes these things. As a result the section does not need to be read down. 

 
DATED THIS 8th DAY OF NOVEMBER, 2010 
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