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2, I am fluent in both French and English, and have received formal education in translation
from the one language into the other.. In June 2010, I obtained my certification as a French-
English translator from the University of Manitoba. I am presently continuing to take on-line

specialized courses on translation at the University of Manitoba.

3. While I am employed with the -Ministry of Attorney General primarily as a Legal
Administrative Assistant, since approximately 1995 I have performed ad hoc translation work for
" various lawyers within the Ministry, in addition to my regular duties. A particular area where
my translation skills have been required is in connection with the Attorney General’s role as the
Central Authority for the province of British Columbia in administering the Hague Convention
on the Civil Aspects of International Child Abduction. As sometimes these Hague Convention
cases involve children abducted to or from French-speaking countries, I have been asked to
transl.ate correspondence, pleadings, judgments, and other documents on these files from French
into English and from English into French. Also, more generally, lawyers across the Ministry

have called on me to translate into English reasons for judgment from Quebec courts.

4, In November 2010, Craig Jones, counsel fo;' the Attorney General of British Columbia in
this proceeding, asked me to prepare an English translation of the report entitled “Avis — La
polygamie au regard du droit des femmes” (“Opinion on Polygamy and the Rights of Women®),
pﬁblished by the Quebee Conseil du statut de la femme in ﬁovember 2010, A pdf copy of the
report is available online, on the website of the Conseil du statut de la femme, at

hitp://www.csf.gouv.qe.ca/modules/fichierspublications/fichier-29-1254.pdf.




5. On February 21, 2011, I completed my translation of the report into English, and a true
copy of this translation is now shown to me and attached as Exhibit “A” to this Affidavit. 1
hereby certify that Exhibit “A” is, to the best of my knowledge, a true and accurate rendering

into English of the French document,
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The children of polygamous families who see their mother leave France at the direction
of her husband or even after the law of 1993 banning polygamy, are also victims. These
children for their part remain in France where they were born and where it is essential
that they reach the numbers necessary for the payment of government family benefits.

[...] And last victims are the children of polygamous families split between France and
another country, who can be exchanged with a half-brother or half-sister during a summer
trip and never return to France.

(Imloul, 2009)

Finally, the study concludes that, although it is practiced by a minority, polygamy nevertheless constitutes
a danger to the social organization of the neighbourhoods where it is concentrated. The author therefore
maintains that we must act with firmness to combat this phenomenon, rather than giving up and accepting
it as an inevitability.

6.4 THE PERVERSE EFFECTS OF THE FRENCH LAW ON WOMEN

As we already mentioned, after having allowed family reunification for polygamous families for over a
decade (from 1980 to 1993), France reversed course, taking into account the social problems raised by
this practice, and decided to put an end to it with the adoption of the Pasqua Law (of August 24, 1993).

The law of 1993 introduced two provisions designed to combat the practice of polygamy in France: first,
the prohibition on bringing in more than one wife through family reunification as well as the children
born of a wife other than the one already present in France; secondly, the withdrawal of the visitation
permit issued to a polygamous husband and a second wife, unless she "de-cohabits", which means leaving
the marital home and establishing herself separately.

The Group for Information-and Support for Immigrants (GISTL) strongly denounced the consequences of
this law for the women involved in polygamous households in France. One of the perverse effects of this
law is that members of polygamous families, settled in a petfectly legal manner in France before 1993,
have been refused renewal of their residency card (for ten years) on account of polygamy. By losing their
residency cards, these men and women became undocumented immigrants and could no longer work to
support their needs and those of their children. In addition, they were no longer eligible for welfare,
which created inhuman and aberrant situations (GISTI, 2000). :

To fill this lacuna, a late circular of the Minister of the Interior (April 25, 2000) clarified that it was
necessary to accord polygamous foreigners having residency status before 1993 a temporary stay permit
(for one year) permitting them to work. To renew their stay card, they must prove that they no longer live
in a situation of polygamy, without necessarily divorcing, and that all the co-wives, save one, have “de-
cohabited”.

In the eyes of the law, only the first wife (according to her date of arrival in France, not her marital rank)
could stay in the home and keep her ten-year residency card. Another perverse effect of this law was that
certain polygamous husbands, preferring to live with another wife, did not hesitate to divorce the first to
marty the one they preferred. Other husbands decided to keep one wife with all the children, so as to
continue receiving child benefits, and sent the undesirable wives back to their country of origin (CNCDH,
2006: 16-17).

Measures, considered insufficient, were put in place to assist women obliged to "de-cohabit" to find
independent housing. But emergency shelters were quickly swamped. Some of these women wishing to
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"de-cohabit"—to end an intolerable situation, often triggered by the arrival of a new wife, or simply in
order to remain in France with their children—have been listed for five years on a waiting list to obtain
social housing. In the meantime, these women, termed "repudiated by the law" by GISTI, often find
themselves on the streets or in squatted refuges, reduced to living in utter precariousness. And even when
they succeed in finally finding decent housing, still they must find a source of independent income and
overcome all the administrative obstacles to obtain the papers necessary for their stay permit (Alaux,
2001).

The organizations that support polygamous families who wish to "de-cohabit" admit that certain women
and children born into polygamous households have been smuggled into France. The situation of these
women "without papers" is even more difficult than that of those who entered legally, as they are more
isolated and have little or no contact with the outside world (CNCDH, 2006: 5).

Finally, the faw of 1993, which was supposed to protect women, has had perverse effects. As emphasized
by Daniele Lochak, a professor of law at the University of Paris X Nanterre and a member of GISTL:

The prohibition on polygamous family reunification was not in and of itself
objectionable: it was moreover requested by many associations of immigrant women,
those most directly affected by the question.

[...] If we were really concerned to protect these women, it would have been logical to
regularize the situation of those who were there before the passage of the law, instead of
leaving them underground and in precariousness.

But even as concerns men, however much one hates polygamy (at least when it is
officially sanctioned by matriage, since tolerance for double households is indeed, we
know, very great), how can it be that people who had lived in France for years—
sometimes several dozens of years—with two wives, without anyone having found
anything to say about it, suddenly found themselves refused the renewal of their stay
permit and therefore obliged to leave France? Is this really acceptable? Polygamists are
not, that we know of, dangerous criminals.

{Lochak, 1998)

This difficult situation, created by a legal-political shift which initially opened the door to the
reunification of polygamous families for over a decade before prohibiting it, encourages the greatest
caution when it comes to opening the door to polygamy, under the guise of tolerance and respect for
cultural diversity, as some would wish, without carefully weighing the long-term consequences of such a
policy.
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CHAPTER VIT
THE ARGUMENTS IN FAVOUR OF DECRIMINALIZATION

The practice of polygamy, with which more and more Western countries are confronted, raises important
ethical questions, Canada is faced with a double challenge as polygamy is practiced both by Mormon
communities established more than a century ago in the country as well as by an increasing number of
immigrants from African or Asian countries. This double reality requires coherence in the application of
laws and policies. We cannot take a lax approach to polygamy practiced by the Mormons, which has
been the case until now, and then claim to apply the law only to polygamous immigrants,

In fact, the application of the law prohibiting polygamy raises multiple questions, to which no simple or
obvious answer exists. How are persons resident in Canada to be prevented from contracting polygamous
marriages abroad? How are we to behave in the face of religious polygamous marriages contracted
illegally in the country? Should we intervene only if it is a question of marriages of underage girls and in
a context of exploitation or abuse of authority? How is there to be recognition that the women involved
in polygamous marriages have the same rights and protections accorded to other citizens, without
establishing a double standard? Can we decriminalize or legalize polygamy, without endorsing this
practice, as some assert? And how is this to be done without renouncing the chosen model of society,
centred on monogamy, and without denying the principle of equality between the sexes, which seems to
be compromised by the privilege accorded to men to have several wives? Otherwise, would it be
necessary, in the name of equality between the sexes, to acknowledge polygamy for men (polygyny,
including several wives) and for women (polyandry, including several husbands)? And finally, would it
suffice to permit polyandry to resolve the thorny problem of equality between the sexes?

The question relative to polyandry is not just hypothetical. Tt is difficult to see how we could justify,
according solely to men, the right to contract plural unions or how this right is to be limited to certain men
to the exclusion of others, which would constitute religious discrimination. Some "polyamorist" groups
already defend the position that multiple unions must be decriminalized for all (male and female), without
discrimination. These groups will support their position before the Supreme Court of British Columbia,
in the Reference on the constitutionality of s. 293 of the Criminal Code. According to the philosophy of
the "polyamorists", individuals have the right to choose the emotional bonds that unite them with others,
including multi-partner unions, These, according to the "polyamorist”" groups, ought to be recognized in
the same way as heterosexual or homosexual marriage. This would amount to recognizing group
marriages, including those consisting of several partners of both sexes. Certain jurists and university
professors seriously support this position, affirming that polygamy is not necessarily patriarchal and that
if it were to be decriminalized, it would be accessible to women, homosexuals, and lesbians (Kurtz,
2006).

In a study commissioned by Status of Women Canada (SWC) on the social and legal implications of
polygamy in Canada, a team composed of jurists and researchers in the social sciences did not succeed in
reaching a consensus on the appropriate policies towards polygamy. Consequently four distinct reports
were submitted on this subject, of which two support the prohibition of polygamy, the other two
recommending total decriminalization or legalization to better manage this practice. The authors in
favour of decriminalization or legalization raise legitimate concerns. These are tied to the more or less
coherent application of the law and to the effects of criminalization on the women involved in
polygamous unions and their children. It is important to better understand the arguments in favour of
decriminalization, before analyzing the issues associated with it.
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We can summarize these arguments by classifying them under four categories of principles:

« the principle of respect for individual liberties;

« the principle of protection; )

« the principle of equality of the rights of wives;

« the principle of non-discrimination towards polygamous immigrants.

7.1 THE PRINCIPLE OF RESPECT FOR INDIVIDUAL LIBERTIES

Three distinct conceptions of polygamy underlie the arguments centred on respect for individual liberties.
Polygamy is sometimes conceived of as a religious freedom, sometimes as a legitimate conjugal choice,
sometimes as the expression of a sexual liberty. In fact, these categories are not mutually exclusive.
They combine to become an irrefutable argument in the eyes of the defenders of individual rights and
{iberties who, without being necessarily in favour of polygamy, firmly oppose its criminalization. '

Polygamy as Religious Freedom

Considering that polygamy is an ancient and legitimate religious belief, as much for fundamentalist
Mormons as for Muslims, several jurists maintain that the criminalization of multiple unions violates the
right to religious freedom of the persons concerned, protected by section 2(a) of the Canadian Charter of
Rights and Freedoms. This is the opinion defended by the jurists from Queen’s University (in Ontario),
authors of one of the reports submitted to SWC (Bailey ef al., 2005: 22).

Polygamy as Sexual Liberty

Several intellectuals defend "the right to be polygamous”, not for love of pattiarchy, but from the
perspective of sexual liberties. Tn our society, they say, each individual is fiee to have consensual sexual
relations with as many partners as he or she desires just as each individual is free to marry several in
succession, as do certain celebrities. So then, why criminalize those who would wish to assume conjugal
responsibilities with multiple partners (Turley, 2004)? This argument rests on a weak parallel between
polygamy and adultery or the fact of having extramarital relations or again of marrying successively
several partners, while ignoring that in the case of polygamy it is in no way a question of a symmetrical
liberty that would be accorded equally to women.

Polygamy as Legitimate Conjugal Choice

Placing emphasis on the legitimacy of polygamy as compared to other conjugal choices, some question
the pertinence of criminalizing an act simply on the basis that it is situated outside traditional marriage,
when many members of Canadian society choose to live as a couple, without being married, and the law
now recognizes familial obligations that apply to conjugal relationships outside marriage (Campbeli,
2005: 39).

Formulated slightly differently, why should a conjugal relation that is recognized legally abroad be the
object of penal sanction, when neither prostitution, nor adultery, nor cohabitation outside marriage are
criminal offences in Canada (Bailey et al., 2005: 22)7

To this is added the argument of free choice and of the consent of women who accept joining a
polygamous union, for various reasons. According to this logic, it matters little whether or not we agree
with this choice, if there is no question of an underage girl or coercion, it would be necessary to admit the
free will of consenting adults, wanting to enter into multiple unions.
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7.2 THE PRINCIPLE OF PROTECTION

Various arguments in favour of decriminalization concern the protection of women and children born of
polygamous families.

First, some advance that the fact of considering polygamy a criminal offence, subject to penal sanctions,
such as a fine or imprisonment, risks having "terrible consequences for the women and the children who
live in polygamous families", more especially as the man is generally the principal provider in these
families. As well, worded as it is, the law permits sanctioning equally the wives of the polygamous
husband, which would penalize more seriously the children in the case of condemnation of their two
parents (Campbell, 2005: 39-40).

Secondly, it is advanced that criminalization, far from dissuading the polygamists, does no more than
push the practice underground. On that account, it increases the isolation of members of polygamous
families as well as the risks of violence and abuse with regard to women and children, and prevents the
victims from lodging complaints, for fear of reprisal. Decriminalization would thus permit the practice to
come out into the open, to ensure the protection of women and children living in polygamous families
(Bailey et al., 2005: 30).

Thirdly, it is asserted as well that it is not polygamy itself that is condemnable, but solely the violence and
the abuses associated with it, such as the marriages of underage girls and the physical, mental, and sexual
violence inflicted on women and on children. The laws now already exist in the Canadian Criminal Code
to punish violence and abuse with respect to children. It would suffice to enforce them, whether or not
members of polygamous unions are in issue (Campbell, 2005: 42; Bailey ef al., 2005: 28).

In an incisive article published in "USA Today", a law professor stated that "banning polygamy is no
more a solution to child abuse than banning marriage would be a solution to spousal abuse. The country
has laws to punish pedophiles and thete is no religious exception to those laws". Remembering that the
anti-sodomy laws led to the persecution of gays, the author argued that it is imperative to decriminalize
polygamy to protect the rights of a minority, regardless how popular their practice is (Turley, 2004).

Finally, questioning the connection between polygamy and subordination of women, some jurists argue
that "criminalization is not the best way to address gender inequality in polygamous relationships” and
emphasize that "Canada should repeal the prohibition of polygamy and plural unions under s. 293 of the
Criminal Code" (Bailey et al. 2005: 30).

.3 THE PRINCIPLE OF EQUALITY OF THE RIGHTS OF WIVES

Some emphasize that the fact of recognizing a single legitimate wife of a polygamous husband, as is now
the case in Canada, is inequitable for the other wives. The non-recognition of polygamous marriages .
means that the women who are involved in them do not have access to the same protections and
advantages conferred by marriage, notably in the case of separation or death of the husband. Certain
jurists recommend therefore the full recognition of polygamous marriages contracted abroad in order to
offer the women involved in these unions the same protection provided for in the Family Law Act (Bailey
et al., 2005: 12-14).

74 THE PRINCIPLE OF ANON-DISCRIMINATION TOWARDS  POLYGAMOUS
IMMIGRANTS

As far as immigration is concerned, the members of a polygamous household cannot immigrate to Canada
as a complete family unit. Only the husband and one wife are admissible, and the latter is advised that he
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will not be able to demand the admission of other wives subsequently, within the framework of family
reunification. As a result, emphasize certain jurists, "the parties most susceptible to being injured by this
rule are the wives left abroad”. The situation seems all the more unjust since the polygamous husbands
sometimes choose to emigrate with their new wife, leaving the first wives to manage on their own with
their children in their country of origin. Certain jurists recommend therefore preserving family unity, by
permitting the immigration of all the members of a polygamous family, which "would be a proof of
tolerance" and does not mean that we adhere to this practice in Canada (Bailey ef al., 2005: v, 19).

7.5 A LEGAL ILLUSION
Decriminalizing to Better Protect

The key argument that decriminalization of polygamy is necessary to ensure the protection of women and
children born of polygamous families is part of the liberal postmodern movement. On the view that all
cultural practices are of equal merit, this argument advocates non-interference of the state in the choices
of individuals, to avoid stigmatizing a behaviour that distinguishes itself from the general norm.
According to this logic, as the law does not suffice to eliminate a behaviour judged undesirable by some
and valued by others, it is better to accept this reality and modify the law to avoid stigmatizing and
penalizing vulnerable persons.

This position is based on a sophism. It supposes that all the problems associated with a practice banned
by the faw flow essentially from the prohibition and not from the practice itself, and thus that it would
suffice to remove the prohibition to deal with all the problems. If it is true that the underground natute of
the practice contributes to aggravating the problems experienced by women and children born of
polygamous families, it is dangerous to believe that the legalization of polygamy would be an adequate
solution. Bearing this out are the multiple harmful social repercussions of polygamy on women and
children in the countries that have permitted this practice for centuries. This situation encourages us to be
even more cautious as regards the recommended solutions, based on the pragmatic arguments, which
obscure the painful realities of polygamy, ignoring the fact that it is a question of a family system linked
to patriarchy, founded on the authority of men and the social and legal inferiority of women.

Personal Choices, Collective Consequences

The call for decriminalization of polygamy, based on the principles of respect for individual liberties and
of cultural diversity, is part of the more general paradigm of multiculturalism, which has become more
and more controversial in the countries that have adopted this policy. In Canada, the policy of
multiculturalism, adopted in 1982 and enshrined in the Canadian Charter of Rights and Fi reedoms®,
established that "ours will be an open and pluralistic society which must accommodate these small
inconveniences that might occur where different religious practices are recognized as permissible
exceptions to otherwise justifiable homogeneous requirements”
(http://www.canlii.org/en/ca/charter_digest/s-27.html).

If the fact of entering into a plural union is a matter of "personal choice", more often than not that of men,
its consequences are collective. Far from being harmless, this decision has a structural effect on the
whole of a society in addition to contributing to the denial of the rights and dignity of women.

To claim that adultery is a similar activity is not viable. Nor is the parallel that some make with the fact of
being married then separated, and becoming involved with another person, without having divorced.
Canadian courts that have examined this parallel have concluded that the law prohibiting polygamy (s.

= Section 27 of the Charter provides as follows: “This Charter shall be interpreted in a manner consistent with the preservation and

enhancement of the multicultural heritage of Canadians.”
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293) does not apply to adultery, even though the persons involved cohabit®, as these persons do not claim
to have contracted a form of marriage (cited in ACLRC, 2005: 5). Morecover, it is necessary to emphasize
that polygamy, by contrast with infidelity, is founded on an asymmetrical relationship, including
restrictive conjugal obligations.

Furthermore, the parallel that some draw between the decriminalization of homosexuality and that of
polygamy, on the view that the recent acceptance of homosexual marriage should lead logically to the
acceptance of polygamous marriage, obscures important differences. Despite a similarity with regard to
social stigmatization, there exist fundamental differences between marriage of persons of the same sex
and polygamous marriage. The former is consensual and unites two persons considered as having the
same rights and the same obligations within the couple, while the latter is asymmetrical and is based on
the power and domination of the man over several women, which is in flagrant contradiction with the
principle of equality between the sexes.

This weak parallel aspires to reduce polygamy to a simple question of sexuval liberty. A similar confusion
has tainted the debate concerning prostitution”. It is a question of a patriarchal institution in these two
cases, which objectivises and legitimizes the appropriation of women’s and girls® bodies by men, which
reinforces male domination and the subordination of women. Moreover, resoit to various forins of
physical and psychological violence is necessary to maintain these two systems. Polygamy as much as
prostitution is a source of many harm for women and children. It is therefore absurd to confuse these
practices with sexual liberties.

Finally, to claim that the state should in no way intervene in the personal choices of individuals leads to
ignoring the responsibilities of the state in the protection of the equality of the rights of the most
vulnerable persons, Moreover, wanting to legitimize plural unions, in accordance with individual liberties
and cultural diversity, reverts to spurning the struggles led by women of various origins to ban polygamy,
considering that this practice infringes their human dignity.

The Value of Consent

The argument of free choice to continue or quit the polygamous mode of life, often invoked in support of
decriminalization of this practice, is very questionable. It tends to ignore the pressures and the multiple
constraints, social, economic and ideological, exerted on women to bring them to "accept” sharing their
husband with others. Experience clearly shows us that women rarely have the choice to refuse a
polygamous husband or to prevent their husband from marrying other women.

This brings us back to a reflection on the value of consent. If it is true that no one can act as a substitute
for another person, to know what is good or bad for her, what value should we accord to the speech of
those who affirm having "freely chosen" to involve themselves in a way of life entailing numerous harms
for them as well as their children and requiring renunciation of their own human dignity? To better grasp
the meaning of such testimonies, it is necessary to ask who is speaking on behalf of whom and in order to
say what. As emphasized by Michela Marzano in the context of a more general reflection focussing on the
value of consent,

everything expressed in the first person demands of the listener particular attention in
order not to lose the multiplicity of meanings that it may assume.

(Marzano, 2006: 216)

» R v. Tolhurst and Wright (1937), O.R. 570 (C.A.)
n For more information relating to the debate on prostitution, see: Y. Geadah, “Prostitution, un métier comme un autre? " Monteéal,
VLB, 2003

75




This means that we cannot take literally the speech of persons who defend a way of life that is harmful fo
them, without having other real solutions or even the possibility of imagining life otherwise. In effect, in
the majority of cases, African, Muslim and Mormon women know full well that they cannot escape from
polygamy, which remains the prerogative of men in their society. Many women admit in private that their
public consent to the remarriage of their husband constitutes for them the only way to "save face" and to
keep their head held high in the eyes of their peers.

By paraphrasing Marzano, who questions the notion of consent (in connection with prostitution), we
would therefore be able to affirm that we cannot justify polygamy on the basis of individual consent of
women and claim that it is the proof of their free choice. This would amount to ignoring the real
conditions that influence choices and obscuring the male domination that is exerted on women, both in
the private sphere and in the public space. 1t is difficult to believe, adds Marzano, that human beings are
always rational agents, who self-determine after having defined their objectives and the necessary means
to implement them, without considering that the right to self-determination may, if we overshadow it with
the conditions of real life, reinforce the oppression of the weaker and the power of the stronger (Marzano,
2006 149-150).

In other words, to see the situation more clearly, it is necessary to learn how to decode the discourse on
polygamy like that of other harmful cultural practices (such as prostitition or female circumcision). The
liberal rhetoric creates a loss of meaning of that which the repercussions of these practices really mean in
the lives of the women who are subjected to them. The notion of free choice or consent cannot be a
substitute for analysis in directing our policies. This requires taking into account the social repercussions
of these practices in the long term, not only on the women directly affected, but on the whole of the
members of a society.

A Breach of the Principle of the Universality of Rights

As far as immigration policies are concerned, if it is true that the practice of Canada (like that of other
Furopean countries) in permitting the immigration of a polygamous husband with only one wife "would
infringe the rights of the wives left abroad”, the recommended solution, that is to say accepting the
multiple wives of a polygamous husband, raises more problems than it claims to resolve. The experience
of France, having experimented with such a policy before reversing course, encourages even greater
caution,

If we were to seek coherence in immigration policies, we would be able to argue conversely that it is
necessary to consider polygamy as a criterion justifying the refusal of candidates for immigration, rather
than accepting a polygamous husband with only one wife. The justification for such a choice could be
supported by the harms and multiple social problems associated with polygamy and by the fact that it is a
system incompatible with the principles that underlic a democratic society, founded on monogamy and
equality between the sexes.

Furthermore, experience shows us that the legalization of polygamy is mot essential in order to
acknowledge certain rights of women involved in polygamous unions. Following the example of the
Commonwealth countries, whose laws have evolved to protect the rights of the wives of polygamous
unions, certain Canadian provinces, such as Ontario, accord limited legal recognition to polygamous
marriages legally contracted abroad. This means that the definition of "spouse” includes all the paities to
a polygamous relationship, for the purposes of separation or the law of succession, if the marriage is valid
in the country where it was contracted (Bala ef al., 2005: 4). The same principle applies under the civil
law of Quebec, unless this recognition would be incompatible with public order as understood in
international relations (Campbell, 2005: 35).
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The authors of a report submitted to SWC recommending decriminalization maintain that all "the
provinces, territories and federal government should consider amending the definition of ‘spouse’ for the
purposes of public law benefits and burdens to include parties to a valid foreign polygamous marriage"
(Bailey ef al., 2005: 15), This recommendation would expand the rights and obligations that would be
applicable to the spouses of a polygamous marriage. Although inspired by generous sentiments, this
position is not free from contradictions.

Firstly, why limit it to "parties to a valid foreign polygamous marriage"? How do we justify the refusal to
accord the same recognition to the spouses of a polygamous marriage contracted in Canada, even if it
contravenes the law? Would this not amount to legitimizing de facfo polygamy, which would render
completely obsolete s. 293 prohibiting polygamy? Secondly, it must be recognized that the rights and
expectations of the wives of a polygamous husband are conflicting. If the new wives acquire rights over
the resources of the husband, this diminishes commensurately the resources available to the first wife and
her children. This situation would undermine the principle of the universality of rights, as the co-wives of
a polygamous husband would not be able to enjoy the same rights and protections accorded to other
women in society.

This is moreover why Canadian Muslim women oppose fiercely the legalization of polygamy, which
would entail the erosion of their rights. Farzana Hassan, president of the Canadian Muslim Congress, a
progressive organization opposed to the legalization of polygamy, says this:

As a Muslim woman from Pakistan, I have seen the negative effects of polygamy.
Women are always short-changed when polygamy is allowed to flourish. [...] I would
oppose it tooth and nail if T were in that situation. Islam allows men to take up to four
wives—I would end up with a quarter of a husband. That's a huge iniquity in society.

(Cited in Tvison, 2009)

This is also the position defended by the initiators of the Canadian campaign entitled Stop Polygamy,
which argues as follows:

Legalizing polygamy would cause more inequalities between men and women. This
amounts to endorsing equally degrading male chauvinism and the patriarchal treatment of
women living in marginalised communities.

(www.nosharia.com)

There is no doubt that the proliferation of polygamous unions, even on a small scale, in a monogamous
society poses an immense challenge. Wanting to accord recognition to polygamous matriages, in a
society based on monogamy and the principle of equality between the sexes, without renouncing its
values, is a matter of trying to square the circle. This legal illusion takes us onto a slippery slope, which
leads to eroding more and more women’s equality rights.
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CHAPTER VIII
THE ARGUMENTS IN FAVOUR OF MAINTAINING CRIMINALIZATION

In the present context, marked by cultural diversity, the prohibition of polygamy in Canada cannot, as in
the past, be supported on a moral basis inspired by Christianity. The arguments in favour of
criminalization nevertheless can be founded on the multiple harms, including the physical, psychological,
sexual, reproductive and economic wrongs, associated with polygamy and recognized in all the societies
that practise it.

They can also rely on Canada’s obligations that follow from international conventions in which it has
committed to protect children and eliminate obstacles to equal rights between women and men,

Moreover, the Canadian Charter guarantees equality between the sexes, a right that, in our opinion, could
not be compromised for cultural or religious purposes. In effect, the human dignity of women is flouted
by polygamy and it would go against fundamental Canadian democratic values to permit this practice.
The Alberta Civil Liberties Research Centre (ACLRC), in one of the four reports submitted to Status of
Women Canada (SWC) concerning polygamy in Canada, considers moreover that "even if s. 293
prohibiting polygamy violates the right to freedom of religion" recognized in the Canadian Charter, "this
restriction is justified given the harms caused by polygamy to women and children of polygamous
families" (ACLRC, 2005). This is also the position that the government of British Columbia will defend
_before the Supreme Court of that province that will evaluate the constitutionality of this provision of the
Criminal Code.

8.1 CANADA’S INTERNATIONAL OBLIGATIONS

Canada is subject to the international conventions that it has signed and ratified. An international
consensus exists as regards the harmful effects of the practice of polygamy for women and children and
for purposes of its eradication.

Thus, Article 16 of the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) provides as follows:

Article 16

1. States Parties shall take all appropriate measures to eliminate discrimination against
women in all matters relating to marriage and family relations and in particular shall
ensure, on a basis of equality of men and women: '

(a) The same right to enter into marriage; _

(b) The same right freely to choose a spouse and to enter into marriage only with their
free and full consent;

(c) The same rights and responsibilities during marriage and at its dissolution;

(d) The same rights and responsibilities as parents, irrespective of their marital status, in
matters relating to their children; in all cases the interests of the children shall be
paramount;

(e) The same rights to decide freely and responsibly on the number and spacing of their
children and to have access to the information, education and means to enable them to
exercise these rights;

() The same rights and responsibilities with regard to guardianship, wardship, trusteeship
and adoption of children, or similar institutions where these concepts exist in national
legislation; in all cases the interests of the children shail be paramount;
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(g) The same personal rights as husband and wife, mcludmg the right to choose a family
name, a profession and an occupation;
(h) The same rights for both spouses in respect of the ownership, acquisition,
management, administration, enjoyment and disposition of property, whether free of
charge or for a valuable consideration.

Paragraph 5(a) of CEDAW obliges states to take measures in order to eliminate sexist customs or
traditions:

States Parties shall take all appropriate measures:

{(a) To modify the social and cultural patterns of conduct of men and women, with a view
to achieving the elimination of prejudices and customary and all other practices which are
based on the idea of the inferiority or the superiority of either of the sexes or on
stereotyped roles for men and women;

The Committee on the Elimination of Discrimination against Women, a body that monitors the
application of CEDAW, publishes texts that aim to explain the scope of state obligations, although they
do not bind signatory states. As far as marriage is concerned, in 1994, this Committce published its
General Recommendation 21, which concerns equality in marriage and family relations. 1t considers that
the right of women to equality is violated by polygamous marriage:

14, States parties' reports also disclose that polygamy is practised in a number of
countries. Polygamous marriage contravenes a woman's right to equality with men, and
can have such serious emofional and financial consequences for her and her dependents
that such marriages ought to be discouraged and prohibited. The Committee notes with
concern that some States parties, whose constitutions guarantee equal rights, permit
polygamous marriage in accordance with personal or customary law. This violates the
constitutional rights of women, and breaches the provisions of article 5 (2) of the
Convention.”

Moreover, the Universal Declaration of Human Rights guarantees that women and men have "equal rights
as to marriage, during marriage and at its dissolution" and that "marriage shall be entered into only with
the free and full consent of the intending spouses” (Article 16).

The International Covenant on Economic, Social and Cultural Rights provides in this regard that "the
widest possible protection and assistance should be accorded to the family" and that "marriage must be
entered into with the free consent of the intending spouses” (Article 10). It also guarantees the right to
education, which shall "be directed to the full development of the human personality and the sense of its
dignity, and shall strengthen the respect for human rights and fundamental freedoms™ (Article 13).

The International Covenant on Civil and Political Rights also affirms that marriage must be freely
consented to and requires states to take "appropriate steps to ensure equality of rights and responsibilities
of spouses as to marriage, during marriage and at its dissolution” (Article 23).

This means that states have the responsibility to take positive action with a view to achieving the
objective of equality between the sexes. In fact, where polygamy is accepted according to religious or
customary norms, "it often relies on obedience, modesty, and chastity codes that preclude women from

B General Recommendations adopted by the Committes on the Elimination of Discrimination against Women, General

Recommendation No, 2 (13th session), Fquality in Marriage and Family Relations
(attp://www,un,org/womenwalch/daw/cedaw/recommendations/recomm. hitm#recom?21)
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operating as full citizens and enjoying their civil and political rights. Within this framework, women can
often be socialized into subservient roles that inhibit their full participation in family and public life"
(Cook and Kelly, 2006: 2).

In regard to the protection of children, the Convention on the Rights of the Child provides as follows:

Article 34

States Parties undertake to protect the child from all forms of sexual exploitation and
sexual abuse. For these purposes, States Parties shall in particular take all appropriate
national, bilateral and multilateral measures to prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual activity,

(b) The exploitative use of children in prostitution or other unlawful sexual practices;

In order to respect this provision, the Canadian government must take all requisite preventative measures
and intervene in the case of violation of the Criminal Code as regards the marriage of underage girls in
the community of Bountiful (ACLRC, 20605: 8).

We can see that the appeal to all states to prohibit polygamy is not the result of a Western cultural bias, as
some might allege. It emanates from a broad consensus that includes representatives of states where
polygamy is permitted, The latter are the most passionate defenders of the prohibition of polygamy, for
they know pertinently the extent to which this practice denies equality of rights and entails "grave
consequences" for women and children.

Consequently, rather than giving up on polygamy and closing its eyes to this practice, Canada has not
only the right but also the obligation, in accordance with the international conventions, to take all possible
steps to eliminate the practice of polygamy within its borders. Acting to the contrary would be abdicating
its responsibilities to ensure the equal rights of women and their protection from the harms associated
with polygamy. The Attorney General of British Columbia will defend this position, in arguing that the
criminalization of polygamy is completely compatible with the Canadian Charter and relying on
Canada’s international obligations.

Finally, to our knowledge, all challenges to the laws prohibiting or criminalizing polygamy in other
countries on the ground that they would be contrary to freedom of religion have been rejected, notably in
the United States (Bala er af.; 2005: 25). It would be therefore extremely shocking and surprising if
Canada were to make history in becoming the first state to accord constitutional protection to the practice
of polygamy.

8.2 SECTION 293 OF THE CRIMINAL CODE AND THE CANADIAN CHARTER

The Attorney General of British Columbia has asked the Supreme Court to rule on the conformity of s.
293 of the Criminal Code with the set of rights and freedoms guaranteed by the Canadian Charter.

In addition to freedom of religion, the right to liberty and the right to equality are susceptible to being
invoked in order to invalidate this provision. Section 7 of the Charter, which guarantees the right to
liberty is in all likelihood compromised by the fact that s. 293 imposes a sentence of imprisonment
(Robert and Bernatchez, 2010, forthcoming). The Court would therefore have to find that this criminal
offence respects the principles of fundamental justice if it is to be saved. Also, the right to equality
provided for in section 15 of the Canadian Charter could be compromised on the ground that s. 293
establishes a distinction based on religion, sex, national or ethnic origin, or even family situation, and in a
disadvantageous manner. Although each of these rights demands separate consideration, we will treat
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them globally considering first freedom of religion and from the point of view of women’s right to
equality that applies to the whole of the Canadian Charter. Indeed, section 28 states as follows:

28. Notwithstanding anything in this Charter, the rights and freedoms referred to in it are
guaranteed equally to male and female persons.

This guarantee of equality between the sexes cannot be made the subject of any derogation or restriction,
which is not the case for most of the other guarantees of the Canadian Charter. Section 28 will therefore
have to be taken into account in the interpretation of each of the rights and freedoms guaranteed.

8.2.1 THE OBJECTIVE OF SECTION 293 OF THE CRIMINAL CODE

The offence provided for in s. 293 of the Criminal Code was created in 1892, It goes without saying that
at the time, the monogamous Judeo-Christian view of marriage dominated, but the influence of the United
States was also of consequence (Bala ef al., 2005: 31). The objective revealed by the legislative debates
was to prevent the migration of polygamists from the United States. Moreover, the text of this provision
expressly made mention of Mormons and it was not until 1953-54 that the reference was removed, The
Canadian jurisprudence also clearly identified that the objective of 5. 293 of the Criminal Code was the
repression of Mormon polygamists (Robert and Bernatchez, 2010, forthcoming).

When considering the constitutionality of the provision, the Court will examine the objective which was
that of the legislators at the time of the adoption of s, 293 in the Criminal Code. Indeed, it is not possible
to attribute a new objective to a provision, which would conform better to today’s society. The Supreme
Court has expressly rejected the "doctrine of shifting purpose”, At best a "permissible shift in emphasis"
will be accepted. This means that we cannot maintain that the criminalization of polygamy is aimed at
preserving equality between the sexes, since at the time this was not the goal of the legislators (Robert
and Bernatchez, 2010, forthcoming). This aspect of equality between the sexes will nevertheless be faken
into account by the Court at a later stage, when it examines the effects caused by this provision.

In our opinion, the objective of the federal legislators to prevent the establishment of polygamists in
Canada is always valid and is even reinforced by reason of the increase in immigration; if Canada were to
legalize polygamy, it would open the door to polygamists from Asia and Africa who would find a country
of asylum. Moreover, Canada would without a doubt have to modify its immigration policy so as to
permit the sponsorship of polygamous wives for the purposes of family reunification, which for the time
being is prohibited. This would entail the proliferation of polygamous families in Canada (Bala et al,,
2005: 44, 45).

Moreover, we believe as well that it is possible to maintain that monogamy is a value recognized in our
society, independently of its religious aspect.

Furthermore, without affirming that monogamy is the guarantee of democracy or equality between the
sexes, history reveals that it constitutes a component of democratic societies. Conversely, in the case of
Mormons as in Muslim societies, the obstinate refusal of the religious authorities to renounce polygamy
serves the interests of religious power which combines with political autocratic power, desiring to keep
society under its yoke, while denying democratic values and equality between the sexes.

The facts reveal that in all polygamous societies, equality is flouted. Men are not equal among
themselves; those who are wealthy and influential benefit from the system of polygamy, while men of
inferior status must content themselves with a single wife and sometimes even with giving up on starting
a family, through lack of means. In this sense, the monogamous model places men on a footing of
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equality, by subjecting them to the same laws concerning marriage, while the polygamous system
contributes to exacerbating social inequalities, between the classes and not only between the sexes.

The adoption of the practice of polygamy by the Mormons at the end of the 19th century coincided with
the emergence of liberal and individualist values in the United States, from which the Mormon religious
leaders wanted to shield their faithful in order to keep their absolute power over their community. It was
only by agreeing to renounce polygamy (in 1890) that the control of the Mormon Church over the social
life of its faithful could relax, which permitted the majority of Mormons to integrate the democratic
values of their society. Conversely, a minority of Mormons remaining faithful to the principle of
polygamy still live today within communities of the patriarchal and theocratic type, according to a social
model that rests on the negation of democratic values and the principle of equality between the sexes.

The link that some make between monogamy and democracy is also closely akin to the analysis of
Muslim thinkers who affirm that the struggle of Islamic reformists to put an end to polygamy, since the
beginning of the 20th century until today, is aimed at transforming the foundations of a patriarchal
society, in order to permit the construction of a modern society, centred on more cgalitarian values. This
is what makes certain contemporary analysts in the Muslim world say that the controversy surrounding
polygamy hides in reality a struggle for democracy (Charfi, 1999; Belaid, 2000).

For these reasons, the objective of s, 293 of the Criminal Code is legitimate, urgent and real. In our
opinion, the means used by the legislators to achieve the objective of repressing polygamy and favouring
the monogamous model are proportionate and have the effect of supporting and promoting equality
between the sexes and the well-being of children.

8.2.2 THE LIMITS OF FREEDOM OF RELIGION
The Canadian Charter protects precisely freedom of religion:

2. Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;

In the leading case R v. Big M Drug Mart Lid., [1985] 1 S.CR. 295 at paras. 94, 95 and 123, the
Supreme Court of Canada had occasion to define the content of this guarantee as well as its limits:

... Freedom must surely be founded in respect for the inherent dignity and the inviolable
rights of the human person. The essence of the concept of freedom of religion is the right to
entertain such religious beliefs as a person chooses, the right to declare religious beliefs
openly and without fear of hindrance or reprisal, and the right to manifest religious belief by
worship and practice or by teaching and dissemination. But the concept means more than
that.

Freedom can primarily be characterized by the absence of coercion or constraint. If a person
is compelled by the state or the will of another to a course of action or inaction which he
would not otherwise have chosen. he is not acting of his own volition and he cannot be said
to be truly free. One of the major purposes of the Charter is to protect, within reason, from
compulsion or restraint, Coercion includes not only such blatant forms of compulsion as
direct commands to act or refiain from acting on pain of sanction, coercion includes indirect
forms of contro!l which determine or limit alternative courses of conduet available to others.
Freedom in a broad sense embraces both the absence of coercion and constraint; and the
right to manifest beliefs and practices. Freedom means that, subject to such limitations as
are necessary to protect public safety, order, health, or morals or the fundamental rights and
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freedoms of others, no one is to be forced to act in a way contrary to his beliefs or his
conscience.

[..]

Viewed in this context, the purpose of freedom of conscience and religion becomes clear.
The values that undertie our political and philosophic traditions demand that every individual
be free to hold and to manifest whatever beliefs and opinions his or her conscience dictates,
provided infer alia only that such manifestations do not injure his or her neighbours or their
parallel rights to hold and manifest beliefs and opinions of their own. ...

[Emphasis added]

Freedom of religion guarantees to a person in particular that he or she can entertain religious beliefs,
express them and put them into practice. In order to benefit from this protection of the Charter, it suffices
to demonstrate that the person believes sincerely and that his or her spiritual faith obliges him or her to
carry out certain rituals or actions or to abstain from carrying them out. It is therefore a question of fact
which involves, before everything, the evaluation of the credibility of the believer.

Nevertheless, the behaviours that follow from the person’s sincere belief will be able to receive
themselves a less extensive protection by reason of their effect on the rights of others. For example, the
Supreme Court of Canada has recognized that even if parents have a sincere belief, the practice of this
belief cannot have the effect of harming others, particularly their children.

In the fundamentalist Mormon religion, it appears that followers have the sincere belief that they must
practice polygamy. From this angle, polygamy would therefore be protected by section 2(a) of the
Charter.

Nevertheless, judges will take into account the significance of the practice of this belief on the other rights
guaranteed by the Charfer. 1In the decision in Congrégation des témoins de Jéhovah de St-Jérdme-
Lafontaine v. Lafontaine (Village), [2004] 2 8.C.R. 650, LeBel J. mentions this: "This freedom is limited
by the rights and freedoms of others. The diversity of opinions and convictions requires mutual tolerance
and respect for others. Freedom of religion is also subject to limits necessary ‘to protect public safety,
order, health, or morals . . .”" (para. 69).

As the Council explained in 2007 in its opinion The Right to Equality between Men and Women and
Religious Freedom,” this latter aspect is essential and cannot be ignored: the impact on the right to
equality between the sexes must be considered when it comes to delimiting the content of freedom of
religion. A standard hindering of a religious practice would not have to be judged as being contrary to
freedom of religion if it has as its objective or effect protecting the right to equality between the sexes.

This reasoning is analogous to that followed by four judges of the Supreme Court in B. (R.) v. Children's
Aid Society of Metropolitan Toronto, [1995] 1 S.CR. 315, which called into question the right of
Jehovah’s Witness parents to refiise a bloed transfusion to their child by reason of their religious beliefs:

" However, the freedom of religion is not absolute. Although La Forest J. considered
that limitations on this right are best considered under a s. ! analysis, we are of the view
that the right itself must have a definition, and even if a broad and flexible definition is
appropriate, there must be an outer boundary. Conduct which lies outside that boundary,

B Online: www.csf.gouv.qe.caffi/egalite_religion/.
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is not protected by the Charter. That boundary is reached in the circumstances of this
case.

We are of the view that the constitutional question should be: to what extent can an
infant's right to life and health be subordinated to conduct emanating from a parent's
religious convictions? With this perspective as a starting point, we find that the appellants
do not benefit from the protection of s. 2(¢) of the Charfer since a parent's freedom of
religion does not include the imposition upon the child of religious practices which
threaten the safety, health or life of the child.

Just as there are limits to the ambit of freedom of expression (e.g. s. 2(b) does not protect
violent acts: R. v. Zundel, 1992 CanLIl 75 (8.C.C)), [1992] 2 S.C.R. 731, at pp. 753 and
801; R. v. Keegstra, 1990 Canl.ll 24 (8.C.C.), {1990] 3 S.C.R. 697, at pp. 732 and 330),
so are there limits to the scope of s. 2(4), especially so when this provision is called
upon to protect activity that threatens the physical or psychological well-being of
others. In other words, although the freedom of belief may be broad, the freedom to act
upon those beliefs is considerably narrower, and it is the latter freedom at issue in this
case...

o]

Furthermore, in the even more recent decision of this Court in P. (D.) v. 8. (C.), supra,
L'Heureux-Dubé J. (writing for the majority on this point) held at p. 182 that:

As the Court has reiterated many times, freedom of religion, like any
freedom, is not absolute. It is inherently limited by the rights and freedoms
of others. Whereas parents are free to choose and practise the religion of
their choice, such activities can and must be restricted when they are against
the child's best interests, without thereby infringing the parents' freedom of
religion. [Emphasis added.]

A similar approach was taken by McLachlin J. in Young, supra, at p. 122, this decision
released concurrently with P. (D.), supra:

1t is clear that conduct which poses a risk of harm to the child would
not be protected. As noted earlier, religious expression and comment of a
parent which is found to violate the best interests of a child will often do so
because it poses a risk of harm to the child, If so, it is clear that the
guarantee of religious freedom can offer no protection.

[Underlining by Major and lacobucei JJ., bolding by authors]

Manifestly, according to this reasoning, the practice of polygamy would not be protected by freedom of
religion by reason of the numerous harms that flow from it for the women and children that are its
victims. The well-being of children and the guarantee of equality between the sexes cannot be
subordinated to actions ensuing from religious beliefs.

Freedom of religion finds its limits in the rights to life, Tiberty and security of the person. Like genital

mutilation and spousal violence which are offences targeted by the Criminal Code (the offences of assault
and battery), the practice of polygamy cannot be part of freedom of religion; this would be contrary to
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public order and Canadian democratic values as affirmed in the Charter. In the same way, parents cannot
justify the bad treatment of their children in the name of their religious beliefs,

As emphasized by the ACLRC in its report, "women would argue that permitting polygamy seriously
threatens their ‘human dignity’”. Moreover, in the context of Bountiful, "the failure to prosecute
polygamy reinforces inaccurate understandings of the merits, capabilities and worth of women and girls
within Canadian society, perpetuating their disadvantage." We could therefore argue that the policy of
non-intervention contributes to "the preservation of subservient status for the women and children of
polygamy" (ACLRC, 2005: 12 and 14).

It is important to mention, adds the report, that even if "traditional monogamous relationships cannot... be
upheld as some paragon of equality", it must be recognized that "at least a contemporary monogamous
relationship does carry the potential for an equal sharing of the load associated with supporting children”,
Conversely, polygamous families are founded on "a division of a husband’s labour, time and resouices
among several wives and children". Considering the size of polygamous families, where a single man
may have dozens of children (from forty to eighty or more) born of different wives, these children
"essentially grow up in homes with a part-time father who can provide only transient support and
parenting" (ACLRC, 2005: 14-15). Although this type of problem may exist equally in a monogamous
family, the structure of the polygamous family accentuates and amplifies this problem. Moreover, by
introducing restrictive norms for women, it perpetuates conditions of inequality between the sexes,
contributes to the subservience of women and infringes their rights to autonomy and the development of
their potential.

In his "Statement of Position on the Constitutional Questions Referred and Preliminary Summary of Facts
Asserted" regarding section 293 of the Criminal Code, the Attomey General of British Columbia
emphasizes that certain harms associated with polygamy are of a systemic nature, and this, for various
reasons. First, the numerical imbalance resulting from the union of several women to one man leads to a
pressure for the recruitment of young women, sometimes minors, to satisfy the demand for multiple
wives, which encourages the human trafficking of young women and girls for the purposes of
polygamous marriages.

Second, the age gap, often significant (from twenty to thirty years or more), between a husband and his
new wives also constitutes one of the characteristics of the polygamous system. In the case of Bountiful,
some young girls scarcely of marriageable age are encouraged to become the celestial wives of men the
age of their father or grandfather. Experience shows us that the significant age gap between spouses has
the effect of reinforcing the domination of the husband over his wives.

Third, this double imbalance (concerning number and age) deprives a good number of young men from
polygamous communities of the possibility of finding a wife and starting their own family. The case of
the "lost boys" expelled from their Mormon community illustrates in a flagrant way this violation of the
rights of young men in the polygamous system. This situation renders them vulnerable to exploitation
and predisposes them to anti-social behaviours, including resorting to drugs and suicide.

Foutth, an elevated birth rate is very closely linked to polygamy. In the case of Bountiful, a polygamous
husband can have from forty to eighty children or more. As emphasized by the Attorney General of
British Columbia, there are good reasons to fear that the practice of polygamy leads to the proliferation of
family units that are not economically viable (to the detriment of women and children) and that would be
more and more dependent on public services.

Finally, polygamy is characterized by an asymmetry in the relations between the sexes. Men can have
several wives, while women are held to exclusivity, which accords a disproportionate power to men. The
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acquisition of multiple wives betters the social status of men and at the same time reduces women and
girls to the status of commodities. The very structure of polygamy creates conditions favouring the
subordination of women, who must compete with one another to obtain the husband’s attention and
access to the family’s resources. In all societies where it is practiced, polygamy has the effect of
depriving women and girls of their rights to equality and dignity. This means that it is a question of an
institution antinomical to the emancipation of women and the equality of rights.

Experience shows us that violations of the individual rights of women and children in polygamous
communities are systematic rather than accidental. In the case of the community of Bountiful, the right of
children of both sexes to an adequate education is denied as well as their right to protection from
economic exploitation, bad treatment and sexual and other abuse.

The report of the British Columbia Ministry of Education (2007) concerning the schools in Bountiful
indicates that the system of education in this community is deficient as far as curriculum is concerned and
contrary to democratic values. The education passed on in these schools prevents the students from
developing a critical mind and trains young people to submit themselves blindly to religious laws, in
contempt of civil laws. The values passed on to young people of both sexes are sexist and racist
(advocating white supremacy). The rights of children of both sexes are denied in several regards.

The attack on the health of women and children linked to the polygamous mode of life is not negligible.
Early pregnancies, multiple and at close intervals, often endanger the health and life of young women.
Polygamy is the source of family tensions and conflicts that often lead to violence, between co-wives and
between their children. It results in serious health problems, including various psychological problems,
such as stress, depression and symptoms of post-traumatic stress, from which women involved in a
polygamous union frequently suffer. Genetic diseases, resulting from consanguineous martiages, are also
prevalent in Mormon polygamous communities.

Experience tells us that polygamy increases the risks of violence and sexual abuse towards women and
children. In the case of Bountiful, the code of silence and the isolation of the members of the community
from the rest of society make very difficult all prosecution and strongly improbably all convictions for
these abuses. This is why we cannot be content to tackle the criminal behaviour linked to polygamy, as
recommended by the supporters of dectiminalization. As emphasized in the report of the ACLRC,
prosecutions for incest and sexual abuse of underage girls would not sort out at all the problems linked to
overall psychological harms and multiple violations of the rights of women and children associated with
polygamy. It is therefore essential to tackle the very source of the problem, which lies in the system of
polygamy itself.

As emphasized by Vasquez, an American jurist, in an article dealing with harms linked to polygamy in
Mormon communities similar to Bountiful:

[a] strict constitutional scrutiny were applied to anti-polygamy laws, they would be
shown to serve a compelling government interest. Reasons for prosecuting polygamy
include heightened potential for sexual abuse of children in polygamous communities,
protection of women from physical and sexual abuse and prosecution of fraud (...)
(Vazquez 2001-2002: 230, 233, 239). Criminalizing polygamy may serve to break down
the wall that allows these crimes to thrive (Vazquez 20601-2002: 243).

(Cited in ACLRC, 2005: 19)

Moreover, in the case of separation, the right of children to support from their father is rarely respected
when he is a polygamist since he has dozens of other children to feed, Studies show also that the
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investment of polygamous husbands in their offspring is minimal as regards time and resources, which
are notably diverted towards the acquisition of a new wife (Joseph Henrich, affidavit, unpublished).

Finally, studies conducted in various cultural contexts indicate that a large proportion of single men is
associated with an aggressive social climate and an elevated rate of crime. This correlation is confirmed
in the societies having a high rate of polygamy (Joseph Henrich, affidavit, unpublished).

These findings constitute the many valid reasons for excluding the practice of polygamy from the
protection of the Canadian Charter. Our position is reinforced by the fact that the protection of human
dignity is at the heart of the guarantee of equality in section 15 of the Canadian Charter. Christian
Brunelle (2006: 154) considers that it is a question of a "real legal principle”. As the linchpin of the
guarantee of equality, human dignity underlies as well each of the other rights guaranteed in the Canadian
and Quebec Charfers.

Dignity implies that a person feels respect and esteem for herself and for others. It does not have to be
demanded; it exists only because the human being exists. Reference to it is found in all the major
international treaties. Since human dignity underlies each of the rights guaranteed, including freedom of
religion, it is entirely logical to interpret freedom of religion, the right to liberty or the right to equality as
not permitting, intrinsically, an attack on the concept of dignity. And as human dignity is found at the
heart of the right to equality, we fail to see how a measure could at once guarantee a freedom and
compromise the human dignity of women. Therefore, considering that s. 293 of the Criminal Code has
beneficial effects on the preservation of human dignity that transcend easily the disadvantages that it
imposes on violators, it ought to be maintained.
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CONCLUSION AND RECOMMENDATIONS

In light of the foregoing analysis, it is clear that the decriminalization advocated by some is not a solution
to the problems associated with polygamy. It would do no more than amplify those problems. This is
evidenced by the immense social problems that flow from polygamy in all the countries where this
practice is legally accepted. The consequences of decriminalizing polygamy in Canada would be many.

First, by legitimizing polygamy, Canada would become the only Western country to have done so, which
would render it very attractive for immigration by those who practice or wish to practice polygamy,
particularly Mormon communities from the United States and polygamous families from Africa or Asia.
It would also encourage a greater number of people in the country to form polygamous unions, whether or
not founded on religion. Such a policy would not be viable in the long term, in a democratic society
centred on the principle of equality between the sexes and that intends to remain so, for it would
legitimize second-class status as citizens for the women involved in such unions. Moreover, the
significant increase in the number of polygamous families would have negative social effects, as
demonstrated by the experience of France. This would necessitate, among other things, a complete
revision of the schemes of tax benefits, health and disability insurance, the schemes for retirement,
succession and other matters, which were not conceived to respond to the needs of polygamous families
with numerous children, which would entail an increase in social and economic costs for seciety.

Secondly, the decriminalization of polygamy would flout Canada’s obligations under international
conventions that require states to take all necessary measures to ensure equality between the sexes, a
fundamental democratic value in Canada and one guaranteed by the Camadian Charter. Yet, this
principle is completely denied in polygamous marriages, founded on inequality between men and women.

Thirdly, such a policy would legitimize polygamy, which would run counter to the interests of women
and cause disdain to all those around the world who struggle against this patriarchal practice for a more
dignified lot. It would damage the image and role of Canada, considered a leader in the struggle for
women’s rights on the international scene.

Moreover, the current status qguo policy, according to which the state neglects to intervene to enforce the
law, is unacceptable. As revealed by Ayelet Shachar (1998), the policy of non-intervention of the state in
the matter of polygamy gives free rein to those who violate the rights of the most vulnerable, in this case
women and children, within minority groups, whether Mormons or immigrants. It is therefore urgent to
act to curb the practice of polygamy and ensure the protection of the rights of the women and children
concerned, in accordance with the obligations and responsibilities of the state.

In the current context of Quebec, the presence of fundamentalists Mormons is no doubt minimal.
Polygamy concerns more immigrant populations originating in Afiican or Asian countries that allow this
practice. Although polygamy constitutes for the time being very much a minority practice within these
communities, the situation could evolve rapidly under the combined effect of an increase in the number of
immigrants from polygamous societies and the non-intervention of the state, along with the active
promotion of polygamy, in the name of religion or identity affirmation. Consequently, we propose the
following measures for purposes of confronting the complex phenomenon of polygamy, without waiting
for the number of polygamists to reach alarming proportions,

Recommendations
As a starting point, it would be imperative to recognize that the negative repercussions of polygamy on

women and children are more significant than the cultural or religious justifications supporting this type
of union. This is the first step with a view to adopting a coherent policy aimed both at the elimination of
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this practice and the protection of the rights of the women and children concerned. We propose the
adoption of a three-dimensional approach addressing the legal, immigration and social aspects of the
problem. Of course, our recommendations are formulated according to the current state of the law, on the
assumption that s. 293 of the Criminal Code will be maintained.

Legal aspects

1. The criminalization of polygamy in Canada must be maintained, and governments must
vigorously support the constitutionality of s. 293 of the Criminal Code before the courts,

2. Intervention policies must be developed to strengthen and focus state action against
pelygamy.

The authorities must be vigilant in cracking down on cases of polygamy for, even if the latter are a minor
phenomenon, they could encourage others to adopt the practice.

Legal action against polygamy should be applied with great care. There is no need to conduct a wiich
hunt to arrest everyone in the country who is in a polygamous marriage. Intervention should be focused,
strategically, to dissuade as many people as possible in the communities concerned from practicing
polygamy. Intervention policies should be established and applied by Crown prosecutors, police forces,
youth protection officers, educators and social services. For example, the first priority should be religious
leaders who violate Canadian law by consecrating polygamous unions, It would also be important to deal
severely with the most visible cases of polygamy, which serve as examples to community members.
When a woman suspects her husband of active or planned polygamy, the matter should be investigated
and dissuasion exerted. Logically, legal penalties should only be applied to polygamous men, since their
wives have only a single husband. Any attempt to take action against women living in a polygamous
union would be counter-productive.

However, before conducting any operation to strengthen the ban against polygamy, two conditions are
necessary. First, it is crucial to raise public awareness on the matter, particularly among the media and
human rights groups, by informing them adequately about polygamy’s harmful effects and the reasons for
the intervention. Secondly, any action to demand application of the law must be accompanied by
adequate measures to protect the women and children who would be directly affected. If those two
conditions are not met, public opinion would twn swiftly against such intervention, giving indirect
support to polygamy. The history of the Mormons tells us that state intervention without pxewously
raising public awareness would, in the long term, cause more damage than doing nothing.

Of course, as with other practices defended in the name of individual liberties or a culture, religion or
identity, polygamy will no doubt always be a matter of controversy. Consequently, we cannot wait for
unanimity before acting. But we must be prepared to face criticism, and must seek broad support for the
ban against polygamy and for state intervention. Other strategic measures should also be developed, in
close consultation with the women of communities where polygamy is practised, to reduce internal
resistance to application of the law.

3. Existing laws against the delegation of family law to religious authorities must be
maintained and strengthened.

Experience shows that religious authorities of all faiths are likely to apply rules of marriage and divorce
that are not in line with civil law and the principle of equal rights. Entrusting marriage and family
relations to non-public powers would impede the state’s capacity to guarantee and apply the principle of
equal rights for both sexes.
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Immigration aspects

4, Canada, and Quebec especially, must deny admission to any immigrant who is engaged in a
polygamous marriage, in order to avoid increasing the number of polygamous families
living here.

The current Canadian policy, which consists of accepting the immigration of a polygamous husband and a
single spouse by considering the marriage monogamous, is incoherent and infringes on the rights of the
other wives who are left behind in their country of origin. Furthermore, in fact the polygamous husband
tends to immigrate with his favourite wife, who was not necessarily the first. He is then allowed to bring
with him the minor children of his other wives, thus separating them from their mothers, who could not
be accepted under the right to family reunification because their husband already has a wife in Canada.

To respect the rights of women and children from polygamous socictics, it would be fairer to make
polygamy a criterion rendering a person ineligible for immigration. It would be irresponsible to do the
opposite, accepting ail members of a polygamous family, as certain partisans of decriminalization
suggest. That would open the door to enormous social problems. France experienced those problems
before changing course and prohibiting the immigration of multiple wives with a polygamous husband.

5. Strengthen the rule by which citizenship obtained through misrepresentation regarding
polygamy can be revoked, to cut down on fraud.

Social aspects
Prevention and education

To eliminate polygamy, prevention and education are what is most important, particularly for minorities
that accept the practice. It is therefore essential that the emphasis be placed on the following priorities:

6. Exercise greater vigilance toward private confessional schools of all origins to ensure the
following three indispensable conditions:

a) that the curriculum taught in such schools complies fully with the requirements
of the Ministry of Education;

b) that girls receive a complete education, identical to that of boys, so they can have
access to all professions;

c) that there be no promotion of polygamy or any content of a misogynist or racist -
character in religious or other instruction. Ultimately, subsidies must cease to
schools that in any way promote polygamy and inequality between the sexes.

In sum, we must affirm the principle that any educational program must respect the principles set forth in
the Canadian and Quebec Charters. That implies that all religious communities must voluntarily
renounce the promotion of polygamy and the misogynist or racist interpretation of sacred texts, which is
in no way a negation of religious freedom. The vigilance and support of the state are necessary to ensure
that this minimum standard is respected by all faiths, without exception, to avoid the discrimination or
victimization of women.
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7. Provide adequate training to social workers in communities from polygamous societies, so
they can recognize and understand the social implications of polygamy and can protect the
rights of the women and children concerned.

8. Actively promote the rights of women and chifdren, particularly among new immigrants
and communities where polygamy is accepted, to prevent any increase of polygamous
marriages here,

If we want to avoid an increase in the number of clandestine polygamous marriages in Canada, it is
essential to take whatever steps are necessary to reach women and girls in communities where polygamy
is traditionally accepted. Not only must they be informed of their rights as citizens, including the right to
refuse or leave a forced or polygamous marriage, they must also be offered the support they need to resist
pressure from those around them, thereby preventing polygamy and the violation of their rights,

We should also put greater emphasis on education about democratic values, about the harmful effects of
polygamy on women and children, and about theological divergence on the subject of polygamy. Since
polygamy is often a matter of sincere religious belief, a secular approach is not enough. Strategic
alliances could be formed with people in the communities concerned, people who could propose an
interpretation of the religious texts that is more in line with respect for women rights; this would reduce
internal resistance to the changes sought.

Protecting persons af visk

We must recognize of course that of itself, a law is not enough to fight effectively against polygamy and
the violation of rights it entails. 1t is essential to ensure in parallel the protection of women and children
in polygamous families.

9. Integrate into existing programs a component aimed af ensuring the protection of women
and children in polygamous families, and provide for measures adapted to their needs.

It is indeed critical that protection and adequate support be offered to persons at risk, so they can bring
charges and protect themselves from the abuses associated with the polygamous way of life. To this
effect, we must explore all existing anchor points by which these people could be reached, for example
schools, the health system and social services.

10. Provide support to women and girls who want to leave the polygamous way of life.

The history of the Mormons reveals that the wives of a polygamous husband, even when married by
force, shackled by a succession of pregnancies and reduced to the status of domestic slaves, nevertheless
receive a form of security. For them, the idea of leaving their community is like jumping into the void,
with no safety net. We believe that the same difficulty affects women immigrants who are in a
polygamous marriage that they wish they could leave.

Consequently, it is essential to provide for measures that are tailored to each context, that would be part of
a process of long-term support aimed at helping women overcome the multiple challenges of leaving their
polygamous way of life. Such measures could include, for example, support in terms of housing,
employment, professional training, parental support and social integration. We could consider the
possibility of providing community associations, and particularly women’s groups, with the means to
fulfill this mission. We should put greater emphasis on civil society as the way to achieve the elimination
of polygamy.
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11. Finally, given the complexity of the questions raised by the practice of polygamy, funding
should be provided for studies on women living or who were formerly living polygamous
unien in order to better understand their realities and needs. In the same vein, issue tables
should be set up to initiate and pursue discussion with people in civil society, including
women affected by polygamy, with the goal of stopping and eliminating this practice in due
respect for the rights of women and children.
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LIST OF RECOMMENDATIONS OF THE CONSEIL DU STATUT DE LA FEMME

10.

1.

The criminalization of polygamy in Canada must be maintained, and governments must vigorously
support the constitutionality of s. 293 of the Criminal Code before the courts.

Intervention policies must be developed to strengthen and focus state action against polygamy.

Existing laws against the delegation of family law to religious authorities must be maintained and
strengthened.

Canada, and Quebec especially, must deny admission to any immigrant who is engaged in a
polygamous marriage, in order to avoid increasing the number of polygamous families living here.

Strengthen the rule by which citizenship obtained through misrepresentation regarding polygamy can
be revoked, to cut down on fraud. :

Exercise greater vigilance toward private confessional schools of all origins to ensure the following
three indispensable conditions:

a) that the curriculum taught in such schools complies fully with the requirements of the Ministry of
Education; '

b) that girls receive a complete education, identical to that of boys, so they can have access to  all
professions;

¢} that there be no prombtion of polygamy or any content of a misogynist or racist character in
religious or other instruction. Ultimately, subsidies must cease to schools that in any way promote
polygamy and inequality between the sexes.

Provide adequate training to social workers in communities from polygamous societies, so they can
recognize and understand the social implications of polygamy and can protect the rights of the women
and children concerned.

Actively promote the rights of women and children, particularly among new immigrants and
communities where polygamy is accepted, to prevent any increase of polygamous marriages here.

Integrate into existing programs a component aimed at ensuring the protection of women and children
in polygamous families, and provide for measures adapted to their needs. '

Provide support to women and girls who want to leave the polygamous way of life.

Finally, given the complexity of the questions raised by the practice of polygamy, funding should be
provided for studies on women living or who were formerly living polygamous union in order to
better understand their realities and needs. In the same vein, issue tables should be set up to initiate
and pursue discussion with people in civil society, including women affected by polygamy, with the
goal of stopping and eliminating this practice in due respect for the rights of women and children,
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APPENDIX I o
LEGAL STATLUS OF POLYCAMYIN THE WORLD
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Legislation existing in various countries
Permitting polygamy

The table below covers recent pieces of legislation that have been debated, proposed, or voted on; all of
which concern a form of polygamous union. The table does not cover legislation that restricts polygamy.

. Upper  Lower . Final
Country Date Polygamous union house house President outcome
Iraq 1963 Polygamous civil marriage (reyoke Passed  Passed  Signed Yes

prohibitions)
Customary law (recognizes

. Passed  Passed  Signed Yes
polygamous unions)

Malawi 1994

Polygamous civil marriage
Libya 1998 (abolishes wife's right to Passed  Passed  Signed Yes
consent/reject additional wives)

Customary law (tecognizes

. - Passed  Passed  Signed Yes
polygamous unions)

Namihia 2003

Namibia 2004 Pension beneﬁts to wives of a _ Failed ) No
deceased president

Polygamous civil marriage (easing

Uganda 2005 of laws; plus restrictions) Passed  Passed  Signed Yes
Kyrgyzstan 2007 Polygamous civil marriage Failed - - - ’ No

Kazakhstan 2007 Polygamous civil marriage Failed - - - No

Uzbekistan 2007 Polygamous civil marriage Failed - - - No

Tajikistan 2007 Polygamous civil marriage Failed - - - No

Turkmenistan 2007 Polygamous civil marriage Failed -~ - - No

Kazakhstan  June 2008 Polygamous civil marriage Failed  -- - No

United February Welfjare benefits (of foreign Yes
Kingdom 2008 marriages)

Tran ggggember l;;)g‘gvasr)nous civil marriage (easing Failed o ) No

Kenya July 2009 Polygamous civil marriage Pending - - -

Namibia July 2009 Polygamous civil marriage Proposed - - -

Russia 2009 Polygamous civil marriage Proposed - - -
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Outlawing polygamy

Country

United
States

United
States

Kyrgyzstan
Thailand

Vietnam
Syria

India
Tunisia
Trag

Cote
d'Ivoire

Date

July 1862

March
1882

October
1921

QOctober
1935

October
1950

1953
1955

1956

1959

1964

Hong Kong 1971

Eritrea

- Egypt
Egypt
France

Uganda

Moroceo

1977

“1979

1685

1993

December

2003
2003

Upper

Prohibition type house

Morrill Anti-Bigamy Act, which made
polygamy a misdemeanour offence in

US territories and other areas where the Passed
federal government has exclusive

jurisdiction.

Edmunds Act, which reinforced Mozrill

by making polygamy a felony in the
jurisdictions covered by Morrill; also

prohibited "bigamous" or "unlawful
cohabitation” as a misdemeanour Passed
offense, which removed the need to

prove that actual marriages had occurred

in order to obtain convictions on

polygamy related charges.

Qutlaws polygamy Passed

Qutlaws polygamy; polygamous

marriage prohibited Passed

Outlaws polygamy Passed

Restrictions on polygamous marriage  Passed

QOutlaws polygamy; polygamous

mal-riages (Hindus OﬂIy) .PaSS@d

Ban on polygamy; polygamous
marriages prohibited

Ban on polygamy; polygamous matriage
prohibited

New penal code outlaws polygamy;

Passed

Passed

polygamous marriages prohibited Passed
(upholds existing)

Outlaws polygamy Passed
Outlaws polygamy; polygamous

marriage prohibited (districts under Passed

Sharia exempt)
Restrictions on polygamous marriage;  Passed;

Lower
house

Passed

Passed

Passed
Passeé’

Passed
Passed
Passed

Passed

Passed

Passed
Passed

Passed

Passed

Passed

case of divorce laws abrogated ~
Restrllcttons on polygamous marriage Passed

(less liberal)

g)utlsflws family reunion for polygamist Passed
immigrants

QOutlaws polygamy Failed

Restrictions on polygamous marriage  Passed
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Passed

President

Signed

Signed

Signed
Signed

Signed
Signed
Signed

Signed

Signed

Signed
Signed

Signed

Signed
Signed

Signed

Final
outcome

Yes

Yes

Yes

Yes

Yes
Yes
Yes

Yes

Revoked

Yes

Yes

Yes

No

Yes

Yes

No
Yes




Benin

Morocco
Uganda

Indonesia

Morocco

Uganda
Iraqi
Kurdistan

Mayotte

Turkey

Indonesia

United
Kingdom

Namibia

New penal code outlaws polygamy;
polygamous marriages prohibited
(upholds existing)

February Restrictions on polygamous marriage
2005 (heavy restrictions)

August
2004

July 2005 Outlaws polygamy

Bans civil servants from living

2007
polygamously

Restrictions on polygamous mairiage
(heavy restrictions)
June 2008 Outlaws polygamy

Abolishes polygamy except in selective
circumstances

March Mahoran status referendum, 2009
2009 {passage abolishes polygamy)

Disallows polygamists from
immigrating into the country

July 2009 Restrictions on polygamous marriage

May 2008

Nov. 2008

May 2009

July 2009 Stricter laws against polygamy

Ban on polygamy & polygamous

July 2009
customary marriages
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Passed

Passed
Failed
Passed

Passed
Failed

Passed

Passed

Passed

Passed

Passed

Passed

Signed

Signed

Signed

Signed

Signed

Territory-wide Referendum

Pending 'Pendz‘ng

Proposed - -

Proposed - -

Yes

Yes
No
Yes

Yes
No
Yes

Yes

Yes




Recently proposed, failed, or pending efforts to limit polygamy

Country
Malawi

Uganda

Saudi Arabia

Egypt

France

Indonesia

United
Kingdom

Namibia

United
States

Indonesia

Description
A proposal to outlaw polygamy was defeated in 2008.

Another bill that would outlaw polygamy in the country was defeated in the legislature in
2008.

Women's groups within the United Nations have called on Saudi Arabia to outlaw
polygamy. Most consider such a move extremely unlikely.

The complete abolishment of polygamy in Egypt has been the discussion of numerous
political debates.

Stricter sanctions against polygamist foreign residents have been implemented in attempt to
battle polygamy within the immigrant community.

A proposal that would limit polygamy even further is being considered in the legislature.

Several politicians have discussed proposing a bill that would revoke the state's granting of
welfare benefits to polygamous households.

A bill that would ban polygamous unions from being recognized by customary law and
additionally, outlaw all forms of polygamy, has been submitted to the legislature.

A senator from Nevada has announced his intentions to introduce a bill that would further
put sanctions against polygamy.

Feminists groups and individuals have stated their intent to work for the complete
abolishment of polygamy and ban polygamous marriage in the country.
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Countries in which polygamous marriages are performed nationwide

Afghanistan - Algeria + Bahrain - Bangladesh «+ Brunei * Burkina Faso Burma: Cameroon * Chad -
CAR + Comoros * Congo * Djibouti « Egypt + Gabon + Gambia - India * Indonesia * Iran * Iraq * Jordan *
Kuwait - Libya + Malaysia - Maldives + Mali + Mauritania - Morocco © Myanmar + Niger * Oman *
Pakistan « Qatar + Saudi Arabia + Senegal * Sierra Leone * Singapore * Somalia * Sri Lanka + Sudan -
Syria - Tanzania - Togo * Uganda + UAE + Western Sahara Yemen Zambia

Countries in which polygamous marriages are performed in certain regions

Eritrea (Sharia districts) - Nigeria (Bauchi State (2001) + Borno State (2000) + Gombe State (2001} -
Jigawa State (2000) - Kaduna State (2000) - Kano State (2000) - Katsina State (2000) - Kebbi State
(2001) * Niger State (2000) * Sokoto State (2000) * Yobe State (2000) - Zamfara State) - Palestine (Gaza
Strip *+ West Bank)

Polygamous marriages performed abroad recognized

Austratia
United Kingdom

Debate in other countries and regions

Botswana
Kazakhstan
Kenya '
Kyrgyzstan
Mongolia
Narnibia
Congo

Nigeria (Imo, Kwara, and Oyo States)
Russia

Swaziland

Tajikistan

Turkmenistan

Uzbekistan
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APPENDIX IT
EXCERPTS FROM THE CANADIAN CRIMINAL CODE

OFFENCES AGAINST CONJUGAL RIGHTS
Bigamy
290. (1) Every one commits bigamy who
(a) in Canada,
(i) being married, goes through a form of marriage with another person,
(it) knowing that another person is married, goes through a form of marriage with that person, or

(fii) on the same day or simultaneously, goes through a form of marriage with more than one
person; or

(b) being a Canadian citizen resident in Canada leaves Canada with intent to do anything mentioned in
subparagraphs (a)(i) to (iii) and, pursuant thereto, does outside Canada anything mentioned in those
subparagraphs in circumstances mentioned therein.

Matters of defence

(2) No person commits bigamy by going through a form of marriage if
(a) that person in good faith and on reasonable grounds believes that his spouse is dead;

(b) the spouse of that person has been continuously absent from him for seven years immediately
preceding the time when he goes through the form of marriage, unless he knew that his spouse was alive
at any time during those seven yeats,

(c) that person has been divorced from the bond of the first marriage; or
(d) the former marriage has been declared void by a court of competent jurisdiction.

Incompetency no defence

(3) Where a person is alleged to have committed bigamy, it is not a defence that the parties would, if
unmarried, have been incompetent to contract matriage under the law of the place where the offence is
alleged to have been commitied.

Validity preswmed

(4) Every marriage or form of marriage shall, for the purpose of this section, be deemed to be valid unless
the accused establishes that it was invalid.

Act or omission by accused

(5) No act or omission on the part of an accused who is charged with bigamy invalidates a marriage or
form of marriage that is otherwise valid.

R.S., ¢. C-34, 5. 254,
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Punishment

291, (1) Every one who commits bigamy is guilty of an indictable offence and liable to imprisonment for
a term not exceeding five years.

Certificate of marriage

(2) For the purposes of this section, a certificate of marriage issued under the authority of law is evidence
of the marriage or form of marriage to which it relates without proof of the signature or official character
of the person by whom it purports to be signed.

R.S,, c. C-34, 5. 255,

Polygamy
293, (1) Every one who

(a) practises or enters into or in any manner agrees or consents to practise or enter into
(i) any form of polygamy, or
(ii) any kind of conjugal union with more than one person at the same time,
whether or not it is by law recognized as a binding form of marriage, or

(b) celebrates, assists or is a party to a rite, ceremony, contract or consent that purports to sanction a
relationship mentioned in subparagraph (a)(i) or (ii),

is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years.

Evidence in case of polygamy

(2) Where an accused is charged with an offence under this section, no averment or proof of the method
by which the alleged relationship was entered into, agreed to or consented to is necessary in the
indictment or on the trial of the accused, nor is it necessary on the trial to prove that the persons who ate
alleged to have entered into the relationship had or intended to have sexual intercourse.

R.S., c. C-34, 5. 257.

Unlawful Solemnization of Marriage

Pretending to solemnize marriage
294, Every one who

(a) solemnizes or pretends to solemnize a marriage without lawful authority, the proof of which lies on
him, or

(b) procures a person to solemnize a marriage knowing that he is not lawfully authorized to solemnize the
marriage,

is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.
R.S., c. C-34,s. 258,
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Marriage contrary to law

295, Every one who, being lawfully authorized to solemnize marriage, knowingly and wilfully
solemnizes a marriage in contravention of the laws of the province in which the marriage is solemnized is
guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.

RS, c. C-34,s.259.

102




BIBLIOGRAPHY

Books and Scientific Journal Articles

AL-HIBRI, Azizah. 1982. A Study of Islamic Herstory: Or how did we ever get into this mess? Coll. «
Women’s Studies International Forum » : Elsevier.

AL-KRENAWI, Alean. 2001. « Women from Polygamous and Monogamous Mariages in an Quf-Patient
Psychiatric Clinic ». Transcult Psychiatry, vol. 38/2/187.
<http://tps.sagepub.com/cgi/content/abstract/38/2/187>.

AL-SHAMSI, Mariam Sultan Abdullah et Leon C. FULCHER. 2005. « The impact of polygamy on
United Arab Emirates’ first wives and their children ».
International Journal of Child and Family Welfare, vol. 1, p. 46-53.

ALTMAN, Irwin et Joseph GINAT. 1996. Polygamous families in confemporary sociefy.
New York : Cambridge University Press. '

ANDERSON, J. Max. 1979. The polygamy story : fiction and fact. Salt Lake City : Publishers Press.
ASCHA, Ghassan. 1997. Mariage, polygamie ef répudiation en islam. Paris; Montréal : L’Harmattan.

BECKER, Gary S. et Richard A. POSNER. 2009. Uncommon sense : economic insights,
Sfrom marriage to terrorism. Chicago; London : The University of Chicago Press.

BELAID, Sadok. 2000. Islam et droit; une nowvelle lecture des « versets prescriptifs » du Coran.
Tunis : Centre de Publication Universitaire.

BENNION, Janet. 2008. Evaluating the effects of polygamy on women and children in four
North American Mormon fundamentalist groups : an anthropological study. Lewiston:
Edwin Mellen Press.

BRAMHAM, Daphne. 2008. The Secret Lives of Saints; Child Brides and Lost Boys in
Canada Polygamous Mormon Sect: Random House Canada, 464 pages.

BRINKERHOFFF, Merlin B. et Elaine GRANDIN. 1991, « Contemporary Reactions to Mormonism:
A Case Study from Rural Alberta », The Canadian Journal of Sociology, vol. 16, no. 2 (spring), p. 165-
185.

BRUNELLE, Christian. 2006. « La dignité dans la Charte des droits et libertés de la personne : de
I’ubiquité & "ambiguité d’une notion fondamentale », dans La Charte québécoise . origines, enfeux et
perspectives (2006) R. du B, 143,

CAMPBELL, Angela. 2006. « Assessing Legal Approaches to Polygamy and its Implications for Women
». Le Bulletin du SoDRUS, groupe de recherche Société,
Droift et Religions de I’Université de Sherbrooke, vol. 2, no. 2 (automne).

CARD, Brigham Y., John E. FOSTER, Herbert C. NORTHCOTT, Howard PALMER et George K

JARVIS (Editors). 1990. The Mormon presence in Canada. Edmonton :
Utah State University Press, Logan, and University of Alberta Press.

143




CHARFI, Mohamed. 1999, Isiam et libertd, le malentendu historigue. Paris : Albin Michel.

CHOURAKI, André (traduction). 1990. Le Coran. hitp:/nachouraqui.tripod.com /id16.htm 138

CLARK, Janine. 1997. « *This is the Bride’ On Polygamy in Yemen ». Middle East Report, vol. July-
September, p. 32.

DAVID-YANA, Simon. sans date. « Statuts et réles féminins au Cameroun; Réalités d’hier, images
d’aujourd’hui ». Politique Africaine, p. 35-47.
www.politique-africaine.com/numeros/pdf/065035.pdf

DAYNES, Kathryn M. 2001. More Wives than One: Transformation of the Mormon Marriage System,
1840-1910:. Urbana and Chicago: University of Illinois Press.

DEGUILHEM, Randi et Manuela MARIN. 2002. Writing the feminine : women in Arab sources. Coll. «
The Islamic Mediterranean 1 ». London; New York : LB. Tauris in association with the European Science
Foundation; In the United States and Canada distributed by St. Martin’s Press.

DEUBA, Arzu R., Pinky S. RANA, SAATHI (Organization) et NETHERLANDS
DEVELOPMENT ORGANIZATION NEPAL. 2001. A siudy on the psycho-social impacts of violence
against women and girls with special focus on rape, incest, and polyganiy. Kathmandu: SAATHI.

DIB, Naima. 2009. D ’un islam textuel vers un islam contextuel | Les Presses de I’Université d’Ottawa.

DUNCAN, Emily J. 2008. « The positive effects of legalizing polygamy: ‘Love is a many splendored
thing’ ». Duke Journal of Gender Law & Policy, vol. 15, August 1st, p. 315-337.

DUNEFEY, Julie. 1984, « "Living the Principle" of Plural Marriage: Mormon Women, Utopia, and Female
Sexuality in the Nineteenth Century ». Feminist Studies, vol. 10, no. 3 (autumn), p. 523-536.

DWORKIN, Andrea et Catharine A. MACKINNON. 1988. Pornography and civil rights : a new day for
women's equality, Minneapolis, Minn, : Organizing Against Pornography.

EL-HILALIL Mohamed. 2004, L islam et la femme. Maroc : Editions Al-Fourria. -

EMBRY, Jessie L. 1987. Mormon polygamous families : life in the principle. Coll.
« Publications in Mormon studies », no 1. Salt Lake City : University of Utah
Press.

FAINZANG, Sylvie et Odile JOURNET. 1988. La femme de non mari : éfude ethnologique du mariage
polygamique en Afrique et en France. Paris : L’Harmattan.

FERJANI, Mohamed-Cherfi. 1991. Islamisme, latcité et droits de ’homme : un siecle de débat sans cesse
reporté au sein de la pensée arabe contemporaine. Paris ; Edition ["'Harmattan.

FRAISSE, Geneviéve. 2007. Du consentement. Coll. « Non Conforme ». Paris : Seuil.

104




GALLICHAN, Walter Matthew. 1974. Women under polygamy. New York : AMS Press.

GEADAH, Yolande. 2003. La prostitution, un métier comme un autre? Montréal, VLB.

GORDON, Sarah Barringer. 2002. The Mormon question: polygamy and constitutional conflict in
nineteenth-century America. Coll. « Studies in legal history ». Chapel Hill, NC: University of North
Carolina Press. 139 '

HALES, Brian C, 2006. Modern polygamy and Mormon fundamentalists : the generations after the
manifesto. Salt Lake City, Utah : Greg Kofford Books.

HARDY, B. Carmon. 2007. Doing the works of Abraham : Mormon polygamy : ifs origin, practice, and
dentise. Coll. « Kingdom in the west : the Mormons and the American frontier », no 9. Norman, Okla. :
Arthur H, Clark Co.

HASSOUHEH-PHILLIPS, Dena. 2001. « Polygamy and Wife Abuse: A Qualitative Study of Muslim
Women in America ». Health Care for Women International, vol. 22, 8, p. 735-748.

HOUSEMAN, Michael. 1980, « Les épouses de mon pére. A propos de la polygamie en pays beti.».
Ateliers, vol, 33-2009.

HOWICK, E. Keith. 2007. Polygamy : the Mormon enigma. Silverton, ldaho: WindRiver Publishing.
ILKKARACAN, Pinar et WOMEN FOR WOMEN’S HUMAN RIGHTS, 1998.
« Exploring the Context of Women’s Sexuality in Eastern Turkey ».

Reproductive Health Matters, vol. 6, no, 12, Sexuality (Nov., 1998), p. 66-75.

IVERSEN, Joan, 1984. « Feminist Implications of Mormon Polygyny ». Feminist Studies, vol. Vol. 10,
No, 3 (Autumn 1984), p. 505-522.

JEFFS, Brent W. et Maia SZALAVITZ. 2009. Lost Boys. New York : Broadway Books.
JESSOP, Carolyn et Laura PALMER. 2007. Escape. New York : Broadwéy Books.

JESSOP, Flora et Paul T: BROWN. 2009. Church of Lies. San Francisco, USA : Jossey-Bass.
KASIMIRSKI. 1970. Le Coran. Traduit de ’arabe. Garnier-Flammarion, Paris.

KOUDIJIL, Abdelrahmane. 2002. « Polygamie au Maghreb, controverses autour d’un droit en
mouvement ». Confluences Méditerranée, vol. 41, no. 1, printemps,

LAMCHICHI, Abderrahim, 2006. Femmes et isiam, 'impératif universel d’égalité. Paris : L’Harmattan.
LANCASTER, Malcolm. 1996, Plural marriages are coming to this country : society will demand if :
governments, including America, will make it a law : polygamy will be both for man and woman . read,
how it will work in the bedroom. Dickinson, Tx. : Earth Publications.

LANKFORD, Ronald D. 2009. Polygany. Coll. « At issue. Social issues », Detroit : Greenhaven Press.

LECKEY, Robert. 2007. « Should Polygamy be Recognized in Canada? Ethical and
Legal Considerations ». Dossier du CREUM, University of Montreal, vol. 2, no. 1, printemps 2007.

105




LEVESQUE, Bianca. 2006. « Le casse-téte juridique de la polygamie ». Le Bulletin du
SoDRUS, groupe de recherche Société, Droit et Religions de I'Université de Sherbrooke, vol. 2, no.2,
automne 2006.

LINANT DE BELLEFONDS, Y. 1965. Traité de droit musulman comparé. Paris : Mouton & Co.

LLEWELLYN, John R, 2001. 4 teenager’s tears : when parents convert to polygamy :
inspired by actual events, 1st. Salt Lake City, Utah : Agreka Books.
140

LLEWELLYN, John R. 2004, Polygamy Under Aftack; From Tom Green to Brian David Mifchell, USA :
Agreka Books LLC.

LLEWELLYN, John R. 2009. Mormon polygamy : virus of the mind. Salt Lake City, UT :

Power Link Press.

MACDONALD, K. 1995, « The Establishment and Maintenance of Socially Imposed
Monogamy in Western-Europe ». Politics and the Life Sciences, vol, 14 (1) : 3-23.

MACKINNON, Catharine A. et Andrea DWORKIN. 1997, In harm’s way . the pornography civil rights
hearings. Cambridge, Mass. : Harvard University Press.
MARZANO, Michela. 2006. Je consens, donc je suis... Paris : Presse Universitaire de France.

MASHHOUR, Amira. 2005. « Islamic Law and Gender Equality - Could There be a Common Ground? :
A Study of Divorce and Polygamy in Sharia Law and Contemporary Legislation in Tunisia and Egypt ».
Human Rights Quarterly, vol. vol. 27, p. 562-596.

MOORE-EMMETT, Andrea. 2004, God'’s Brothel. San Francisco, CA : Pince-Nez Presse.

NICHOLS, Jeffrey D. 2002. Prostiiution, polygamy, and power : Salt Lake City, 1847-1918.
Urbana: University of Illinois Press.

PALMER, Debbie, et David Perrin. 2004, Keep Sweet : The Children of Polygamy. Lister,
B.C.: Dave’s Press.

PHILIPS, Abu Ameenah Bilal, et Jameelah JONES. 1990. Polygamy in Islam : the rationale and laws
behind = Ta’addud al-zawjat fi al-Islam, 3rd. Riyadh, Saudi Arabia: Tawheed Publications.

PISON, Gilles. 1986. « La démographie de la polygamie ». Institut National d’Etudes
Démographiques (INED). Population (French Edition). vol. 41e année, no. 1 (Jan. - Feb., 1986},
p. 93-122.

PRICE, Richard et PAMELA. 2008. Joseph Smith Fought Polygany: Restoration
Bookstore, sponsored by Price Publishing Compagny.

ROBERT, Marie-Pierre et Stéphane BERNATCHEZ. 2010 (& paraitre). « La criminalisation de la
polygamie soumise & I’épreuve de la Charte », (2010} 40 R.G.D.

106




ROCHE-DAHAN, Janick. 2009. « La différentiation sexuelle au sein du couple, approche de droit
comparé : droit canonique, droit hébraique, évolution du droit frangais ». In Droif et Religions, Faculté de
Droit et de Science Politique; Laboratoire Interdisciplinaire Droit des Médias et Mutations Sociaies
Université Paul Cézanne - Aix-Marseille II1. Aix-Marseille, France :

Presses Universitaires d’ Aix-Marseille (PUAM).

RUDE-ANTOINE, Edwige. 1990. Le mariage maghrébin en France. Paris : Karthala,

SCHEIDEL, W. 2009. « A peculiar institution? Greco-Roman monogamy in global context ». History of
the Family, vol. 14: 280-291.

SHACHAR, Ayelet. 1998. « Group Identity and Women’s Rights in Family Law: The Perils of
Multicultural Accomodation ». The Journal of Political Philosaphy, vol. 6, no. 3. 141

SMITH, George D. 2008. Nawvoo polygamy : "... but we called it celestial marriage”.

Salt Lake City : Signature Books.

SOUAIAIA, Ahmed E. 2008, Confesting justice : women, Islam, law, and society. Albany :
State University of New York Press. SPENCER, Irene. 2007, Shattered Dreams.
London : Hodder & Stoughton Litd.

STENHOUSE, T. B. H. et Linda WILCOX DESIMONE. 2008. Exposé of polygamy : a lady’s life among
the Mormons. Coll. « Life writings of frontier women v. 10 ». Logan, Utah : Utah State University Press.

TAMZALI, Wassyla. 2009. Une fenme en colére, Paris : Edition Gallimard.

THIERRY, Xavier. 2000. « Les entrées d’étrangers en France : évolutions statistiques et bilan de
Popération de régularisation exceptionnelle de 1997 ». Institut National d ‘Etudes Démographiques
(INED). Population (French Edition). vol. 55% année, no. 3 (mai - juin), p. 567-619.

VAREILLES-SOMMIERES, Pascal de. 1993. « La polygamie dans les pays d’Afrique subsaharienne
anciennement sous administration frangaise (aspects juridiques comparatifs et internationaux) ». Revue
Européenne des Migrations Internationales, vol. 9, no. 1.

VAZQUEZ, Richard A. 2001-2002. « The Practice of Polygamy: Legitimate Free Exercise of Religion or
Legitimate Public Menace? Revisiting Reyrolds in Light of Modern Constitutional Jurisprudence », New
York University Jowrnal of Legislation and Public Policy, vol. 5, p. 225-253.

VLEI-YOROBA, Chantal. 1997, « Droit de la famille et réalités familiales : le cas de la Cote d’Ivoire
depuis indépendance ». CLIO, Histoire, femmes et sociétés, vol. 6.

WELCH, Charles E. et Paul C. GLICK. 1981. « The Incidence of Polygamy in Contemporary Africa: A
Research Note ». Jowrnal of Marriage and Family, vol. 43, no. 1 (Feb), p. 191-193,

WESTERN, Carole A. 2007. Inside the World of Warren Jelfs : the Power of Polygamy.
Albuquerque, NM : Wyndham House Pub., Div. of Cloud Peak Pub., Inc.

WHITE, O. Kendall. 1978. « Mormonism in America and Canada: Accomodation to the Nation-State ».
The Canadian Jowrnal of Sociology, vol. 3, no.2 (Spring), p. 161-181.

WILLIAMS, Florence. 1995. « Polygamy in America ». The North American Review, University of
Northern fowa., vol. 280, no. 2 (Mar. - Apr.}, p. 4-9.

107




YAKOUB, Ibrahim. 2008. Goma, polygame & la Cowrneuve. Paris : Buchet/Chastel, département de
Meta-Editions.

YAMANTL, Maha A. Z. 2008. Polygamy and law in contemporary Saudi Arabia, 1st. Reading, UK: Ithaca
Press.

ZBITZEN, Miriam Koktvedgaard. 2008, Polygamy : a cross-cultural analysis. Oxford; New York, NY :
Berg.

---------- (23 Sept 2009). Blackmore v. British Columbia.

---------- (2005). Les mormons en chiffres, www.mormonisme.com/mormons/ lesmormons-
en-chiffres/stati...

ACLRC, 2005. Separate and Unequal: The Women and Children of Polygamy. The Alberta Civil
Liberties Research Centre. In Polygamy in Canada: Legal and Social Implications for Women and
Children: A Collection of Policy Research Reporis (Ottawa: Status of Women Canada, 2005).

ADAMS, Brooke et Mark HAYNES. 7 avril 2010. « Utah, Arizona law officers raid polygamous
community ». The Salt Lake Tribune (Salt Lake City).

ADAMS, Brooke. 22 Octobre 2009. Court asked to settle polygamy question. The Salt Lake Tribune (Salt
Lake City).

AFP. 3 mars 2009. « Indonesians looking for an extra spouse may need current wife’s written consent ».
National Post.

AFP. 22 october 2009. « Canada says will not appeal polygamy case ». Agence France Presse, American
Edition.

AFP, 25 mai 2010. « Le tribunal administratif fédéral a tranché et sanctionne la polygamie ». Agence
France Presse.

ALAUX, Jean-Pierre. 2001. A la rue sous prétexte de polygamie. Plein Droit, no. 51, novembre.
www.gisti.org/doc/plein-droit/5 1/polygamie.htmi

ARJOMAND, Homa. (sans date). « Campagne pour stopper la polygamie ».
http:/fwww.nosharia.com/no%20polygami%20french.htm

ASSELIN, Michéle. 2006. « Polygamie : Criminalisation ou légalisation? » In Débat midi organisé par le
CRIEC, VIREF, la FFQ et la Chaire UNESCO.

AWID - ASSOCIATION FOR WOMEN’S RIGHTS IN DEVELOPMENT. 2008. « Over 2000 Equal
Rights Defenders Object to Proposed "Family Support” Legislation ». http://wwyw.awid.org/eng/Issues-
and-Analysis/Library/ Over-2000-Equal-Rights-Defenders-Object-to-Proposed-Family-Support-
Legislation

108




BAILEY, Maitha, Beverly Baines, Bitga Amani and Amy Kaufman, 2005. Expanding Recognition of
Foreign Polygamous Marriages: Policy Implications for Canada. In Polygamy in Canada: Legal and
Social Implications for Women and Children: A Collection of Policy Research Reports (Ottawa: Status
of Women Canada, 2005).

Bala, Nicholas, Katherine Duvall-Antonacopoulos, Leslie MacRae and Joanne J. Paetsch, 2005. An
International Review of Polygamy: Legal and Policy Implications for Canada. In Polygamy in Canada:
Legal and Social Implications for Women and Children: A Collection of Policy Research Reports
(Ottawa: Status of Women Canada, 2005).

BCCLA - BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION. 14 July 2004. « Investigation of
Bountiful Schools ». http://www.bcla.org/othercontent/Q4bountifulhtml 143

BELLAVANCE, Jo&l-Denis et Gilles TOUPIN. 3 juin 2006. « Ottawa multiplie les études sur la
polygamic ». La Presse.

BELLAVANCE, Joél-Denis et Gilles TOUPIN. 3 juin 2006. « Otftawa multiplie les études sur la
polygamie ». La Presse.

BELLAVANCE, Joél-Denis et Gilles TOUPIN. 3 juin 2006. « Ottawa s’arme pour contrer la polygamie
». La Tribune (Sherbrooke).

BERRAIES-GUIGNY, Fériel. 3 aoiit 2006. Maghrébines de France : pour en finir avec certains interdits.
Réalités. http://www.educegal. org/upload/Doc_145 Maght%C3%A9bines%20de%20France.pdf

BLACKMORE, Winston. 9 janvier 2009. The North Star.

BLATCHFORD, Christie. 24 juillet 2009. « It’s no accident that victims were all female ». The Globe
and Mail.

BRAMHAM, Daphne. 22 June 2008 (b). Polygamy, impunity and human rights, Inrcads: A Journal of
Opinion. http://www.accessmylibrary.com/article-1G1-180553032/polygamy-impunity-and-human.html

BRAMHAM, Daphne. 4 janvier 2008 (c). « Report on Bountiful school leaves questions unanaswered ».
Vancouver Sun.

BRAMHAM, Daphne, 25 septembre 2009. « Analysis: Polygamy case in limbo after political
interference ». Fancouver Sun,

BRAMHAM, Daphne. 16 juillet 2010. « Polygamy has troubling implications for any society ».
Vancouver Sun.
BURKHOLDER, Carolynne, 23 octobre 2009, « B.C. to take polygamy doubts to court ». National Post.

BUZZETTI, Héléne. 3 mars 2009. « La droite religieuse s’active contre la polygamie ». Le Devoir.
CAMPBELL, A. (2005). How Have Pélicy Approaches to Polygamy Responded to Women’s
Experiences and Rights? An International, Comparative Analysis. In Pelygamy in Canada: Legal and
Social Implications for Women and Children: A Collection of Policy Research Reports (Ottawa: Status
of Women Canada, 2005).

CAMPBELL, Angela. 13 avril 2009, Bountiful Voices. http://sstn.com/abstract=1376803

109




CAMPBELL, Angela. 26 septembre 2009 (b). « Bountiful needs a critical assessment ».
The National Post.

CANADIAN PRESS. 22 Oct 2009. « B.C. to seek Supreme Court opinion on polygamy law ». C.P,
Victoria,

CANADIAN PRESS. 26 mars 2010, “Blackmore seeks funds for polygamy hearing”. CBC British-
Columbia. www,cbe.ca/canada/british-columbia/story/2010/03/26/be-bl...CBC. 22 Oct 2009. “B.C. seeks
ruling on polygamy vs. Charter”. CBC News. 144

CFC - CONDITION FEMININE CANADA, Novembre 2005. La polygamie an Canada : conséquences
juridiques et sociales pour les femmes et les enfants. Recueil de quatre rapports de recherche en matiére
de politiques, Condition féminine Canada.

CHAHINE, Marwan. 8 février 2010. Polygamies hexagonales. Libération. France. B. (R) c. Children’s
Aid Society of Metropolitan Toronto, [1995] 1 R.C.S. 315. Clarens, Katia. 5 novembre 2005. « Dans la
famille mormone de 103 enfants du fermier Winston Blackmore ». Le Figaro (France).
http://v.iv.free.fi/msd/mv-1ds-05-11-2005-1.html

CNCDH. avril 2006. Etude et propositions : la polygamie en France. Etude réalisée par Frangoise
Hostalier. Texte adopté en Assemblée pléniére le 9 mars 2006, Commission Nationale Consultative des
Droits de I’Homme {(CNCDH), France : 22 pages.

CNN. 17 Nov 2009. Kidnapping, murder, infant burial alleged in Missouri abuse case. Missouri.
www.cnn.com/2009/CRIME/ /1 7/missouri.child.sexual. abuse/index.html Congrégation des témoins de
Jéhovah de St-Jérome-Lafontaine ¢. Lafontaine (Village), [2004] 2 R.C.S. 650.

CONSEIL DU STATUT DE LA FEMME. 2007. Droit & I’égalité entre les femmes et les hommes ef
liberté religieuse, Québec. www.csf.gouv.qe.ca/fifegalite_religion/

COOK, Rebecca J. et Lisa M. KELLY. 2006, La polygynie et les obligations du Canada en vertu du droit
international en matiére de droits de la personne, Ministére de la Justice, Canada. : 142 pages.

COTE, Andrée. 7 novembre 2006. « Polygamie : Criminalisation ou légalisation?». In Débar midi
organisé par le CRIEC, U'IREF, I FFQ ef la Chaire UNESCO.

COTE, Renée. mars 2008. Que vaut une femme? La Fierté Delageoise.

CROTEAU, Martin. 12 janvier 2009. « Accusations de polygamie : un litige qui pourrait survenir au
Québec ». La Presse.

DARWICH, Dina et Laure JOUTEAU. 2007. « Petits arrangements avec les hommes ». Al-dhram
Hebdo, 31 janvier-6 février (Le Caire).

DFPS. 22 décember 2008. Eldorado Investigation. Texas, The Texas Department of Family and
Protective Services : 21 pages.

DRUMMOND, Susan. 6 avril 2009. « A marriage of fear and xenophobia ». The Globe and Mail.

110




DUECK, Lorna. 25 septembre 2009, « Polygamous challenge: A case of lost common sense ». The Globe
and Mail.

EURINGER, Amanda. 18 novembre 2004. « Leaving Bountiful »  The Tyee.
http://thetyee.ca/News/2004/11/18/LeavingBountiful/

FERRETTI, Lucia. 4 mars 2009. « La polygamie pour tous ou pour personne ». Le Devoir,

FLETCHER, Tom. 23 septembre 2009. « Judge throws out polygamy prosecution ».
BC Local News (Victoria). 145

FONG, Petti. 24 septembre 2009. « Polygamy charges tossed out ». The Star.
FONTAINE, Hugo. 9 mars 2009, « Polygame? Les assureurs pourraient s’y faire ». La Presse.

FRASER, Keith. 13 janvier 2010. « Polygamist leader sues B.C. government ».
National Post (Vancouver).

GISTI. 2000. « Polygamie : mieux vaut tard...». Groupe d’information et de soutien des immigrés.
wwi. gisti.org/doc/plein-droit/46/polygamic.himl

GRANDPRE, Hugo de. 5 mars 2009. « Des groupes religieux craignent la légalisation de la polygamie ».
La Presse. '

GRUDA, Agneés. 29 avril 2009. « Vivre avec lui... et elles ». Le Soleil.

GUILBAULT, Diane. 22 janviet 2009. « Polygamie au Canada : mettre le point final ».
http://sisyphe.org/spip. phpParticie3193

HAINSWORTH, Jeremy. 22 octobre 2009. Canada to take polygamy law to court. Associated Press.
HAMILTON, Marcia A. 9 juillet 2009. « The two P’s of Gender Inequality: Prostitution and Polygamy -
How the Laws Against Both Are Underenforced to Protect Men and Subjugate Women. ».
http://writ.news.findlaw,com/hamilton/20090709. htm!

HIRTZMANN, Ludovic. 14 octobre 2007. Le Canada ouvre un débat sur la polygamie. Le Figaro —
International.

HUNTER, Justine. 22 octobre 2009. « Supreme Court asked to weigh in on polygamy laws ». The Globe
and Mail.

HUNTER, Mark et Justine HUME. 23 septembre 2009, «B.C.’s ‘prosecutor shopping’ dooms polygamy
casen. The Globe and Mail.

HUTCHINSON, Brian. 25 septembre 2009. « Women in Bountiful have more power than you think:
researcher ». National Post.

IMLOUL, Sonia. 2009. La polygamie en France : une fatalité?, Institut Montaigne : 9 pages.

http://www.institutmontaigne.org/medias/documents/la_
polygamie en_france.pdf

111




TVISON, John. 5 mars 2009. « Polygamy breeds strange alliances ». National Post.

JAVED, Noor. 24 mai 2008. « GTA’s secret world of polygamy ». The Star (Toronto).
www.thestar.com/printarticle/429490

JAVED, Noor. 24 mai 2008. « Professor Nicholas Bala Comments about Polygamy in the Muslim
Community ». Toronfo Star.

JONES, Craig E. 24 février 2010. The Attorney General of British Columbia’s Statement of Position on
the Constitutional Questions Referred and Preliminary Summary of Facts Asserted. No. 5-097767.
Vancouver Registry. Vancouver B.C. : 14 pages.

JUSTIA (sans date). U.S. Supreme Coutt, Reynolds c. United States, Justia US Supreme Court Center. 98
U.S. 145 (1878). http://supreme.justia.com/us /98/145/case html

KELLY, David. 18 juin 2005. Religious sect dumping boys. Los Angeles Times. 146

KELLY, Mike. 20 novembre 2009. « Texas judge refuses to move second FLDS trial ».
The Salt Lake Tribune (Salt Lake City).

KELMAN, Steven G. 4 mars 2009. “How financial services would adapt to polygamy”. The Morning
Star.

KURTZ, Stanley. 6 mai 2006. Polygamy Versus Democracy. The Weekly Standard. Washington D.C.
Vol. 011, Issue 36.

LAHOURI, Besma. 15 janvier 2004, « Polygamie : Cet interdit qui a droit de cité ». L Express. France.

LAW. (sans date). Reynolds v. United States - The Supreme Court Destroys the Mormons’ Hopes.
http://law.jrank.org/pages/2650/Reynolds-v-U-8-1879- Supreme-Court-Destroys-Mormons-Hopes.html*

LECLERC, Jean-Claude. 12 janvier 2009. « La polygamie en procés - I’affaire de Bountiful ouvre un
débat de société ». Le Devoir.

LEDUC, Louise. 7 mars 2009. « Un musée de la femmme ot Pon discute... polygamie ». La Presse.

LEMIEUX, Louise. 28 mars 2009, « Polygamie? Non mercil». Le Soleil. LOCHAK, Daniéle. 1998.
Polygamie : ne pas se tromper de combat! Plein Droit, no. 36-37. www.imsi.net/spip.phparticle133

MARISSAL, Vincent, 22 janvier 2005. « La politique du pire ». La Presse.

MATAS, David. 18 avril 2005. Rapport d’une Table ronde organisée le 18 février 2005 a Winnipeg, par
: Beyond Borders (Canadian affiliaie of ECPAT International), Child Find Manitoba, Soroptomist
International of Winnipeg, UNIFEM, the Council of Women in Winnipeg and the Provincial Council of
Women in Manitoba.

(Winnipeg).

MATAS, Robert. 10 septembre 2009, « Polygamy charges have no bearing on moral advice, Blackmore
says ». The Globe and Mail.

MATAS, Robert. 6 juiliet 2009, « Polygamy prosecutor points to marijuana ruling ». The Globe and Mail.

112




MCPARLAND, Kelly. 8 janvier 2009. « What took so long in Bountiful? ». Editorial, National Post.

MEISSNER, Dirk, 22 Oct 2009. “B.C. will ask province’s Supreme Court for opinion on federal
polygamy laws”. Victoria, B.C., Canadian Press.

MERESKA, Nancy. {sans date) « The On-Going Battle to Stop the Exploitation of Children for Religious
Sex in the Mormon Fundamentalist Community of Bountiful, British Columbia ».
www.wluml.org/english/actionsfulltxt.shtml?emd%5B 156%5D...

MILOT, Jean-René. Juin 2009. Textes issus du Symposium intitulé : Les multiples dimensions des
inégalités, du racisme et des discriminations. Cahier no. 33. Inégalités, racisme et discriminations :
regards critiques et consideérations empiriques.

(Université du Québec & Montréal). Sous Ia direction de Micheline Labelle et Frank W. Remiggi Les
Cahiers de la CRIEC, Chaire de recherche en immigration, ethnicité et citoyenneté, UQAM, p. 29-37. 147

MORRISSON, Christian et Charles LINSKENS. Octobre 2000. Les facteurs explicatifs de la malnutrition
en Afrique subsaharienne, Centre de développement de ’OCDE. Document de travail No. 167.

NADEAU, Alain-Robert. 26 mai 2009. « Du voile & la polygamie ». www.droitinc. com/tiki-
read articloe.php?articleld=2561

NASREDDINE, Heba. 22 septembre 2004. « Polygamie : le débat est relancé ». Al-Ahram Hebdo (Le
Caire). '
<http://hebdo.ahram.org.eg/arab/ahram/2004/9/22/ femmO0.htm>, NDENDE, Martin ([s.d.]). Réflexions
sur la polygamie africaine, Université de Nantes. http//palissy.humana.univinantes.
fr/msh/afrique/colloque/notes/ ndende.pdf

NFORGANG, Charles. 7 mars 2008. Cameroun : chantage 4 la polygamie,
www.syfia.info/printArticles.php57idArticle=4890

OGER, Genevieve. 31 juillet 2005. « France’s polygamy problem ».
httpe//www.dwworld, de/dw/article/0, 1664241,00.html

O’NEILL, Terry. 25 mai 2009, Polszgamy: does the Supreme Cowrt have its limits?
Catholic Insight, http://catholicinsight.com/online/church/family/ printer_§98.shtini

PADDEY, Patricia. 25 septembre 2009. « Women Speak Out Against Polygamy ». National Post.

PAQUIN, Karina et Julie MARCEAU. 2006. Polygamie ici aussi! Gazette des femmes.
Vol. 28, no. 3, Novembre-décembre, p. 16-23.

PELOUAS, Anne. 10 février 2006. « Le Canada perturbé par ses polygames ». Le Monde.

PERRAULT, Laura-Julie. 22 janvier 2005. « La polygamie écartée par les leaders musulmans », La
Presse.

PERRREAULT, Laura-Julie, 3 mars 2009, « Le multiculturalisme frahit les femmes et les enfants,
entrevue avec Ayaan Hirsi Ali ». La Presse.

PERREAULT, Mathieu. 13 décembre 2005, « Polygamie au golt du jour ». La Presse.

113




PERREAULT, Mathieu. 16 janvier 2006. « Un rapport propose de décriminaliser la polygamie ».
La Presse.

PRESSE CANADIENNE. janvier 2009. Deux hommes accusés de polygamie ont comparu en Colombie-
Britannique.

RADIO-CANADA, 27 octobre 2005. Mormons fondamentalistes : Ottawa accusée d’encourager la
polygamie.

RADIO-CANADA. 8 janvier 2009. Communauté de Bountiful : La polygamie rattrape Winston
Blackmore.

RADIO-CANADA. 22 octobre 2009, La polygamie en Cour supréme. Colombie-Britannique.

R. c, Big M Drug Mart Ltd, [1985] 1 R.C.S. 295.
ROBERT, Pierre. 2006. « Polygamie : Criminalisation ou légalisation?». In Débat midi organisé par le
CRIEC, 'IREF, la FFQ et la Chaire UNESCO. 148

SELLEY, Chris, 25 septembre 2009. « Back to the drawing board in Bountiful ». National Post.

SEPEHRI, Sahar. 1 Février 2010. Women Fight Polygamy Proposal, Institute for War and Peace
Reporting. www.unhcr.org/refworld/docid/4b6aba3e5.html

STEFFENHAGEN, Janet. 9 Janvier 2009. « Teachers want investigation of Bountiful schools ».
Vancouver Sun.

ST-JACQUES, Sylvie. 8 juillet 2006. « Mariage extréme - La polygamie, réalité banale ou infernale?».
La Presse,

SUPREME COURT OF BRITISH COLUMBIA. 4 décembre 2009. Concerning the Constitutionnality of
S. 293 of the Criminal Code of Canada. Vancouver, B.C.

THE GLOBE AND MAIL. 12 février 2008. « The Perils of Polygamy ». Editorial.

THE GLOBE AND MAIL. 18 janvier 2006, « Canada : The perils of polygamy ».
Editarial,

TURLEY, Jonathan. 3 octobre 2004, Polygamy Laws expose our own hypocrisy. USA Today.

UNITED NATIONS DEPARTMENT OF ECONONMIC AND SOCIAL AFFAIRS. 25 Jan 2005, The
girl child and polygamy.,

UNITED STATES SENATE, COMMITTEE ON THE JUDICIARY. 24 July 2008.

Crimes Associated with Polygamy: The Need for a Coordinated State and Federal Response, Hearing
before the Committee on the Judiciary United States Senate, one hundred tenth Congress Second Session.
Washington.
http://frwebgate.access.gpo.gov/egibin/getdoc.cgi?dbname=110_senate_hearings&docid={:44773.pdf

VASWANI, Karishma. 17 décembre 2009. « Club Promotes polygamy in Indonesia, BBC News, Jakarta
». http:/Mmewsvote.bbe.co.uk/mpapps/pagetools/print/news.bbe.co.uk/2/h...

114




WALLACE, Kenyon. 24 septembre 2009. « B.C. Judge Tosses Polygamy Charges ». National Post,

WARREN, David. 7 avril 2009. « It’s inevitable: The courts will legalize polygamy ».
The Gazette (Ottawa), p. A-13.

WIKIPEDIA. 2009. Legal status of Polygamy. The free encyclopedia.
http://fen.wikipedia.org/wiki/File:Polygamystatusworldwide.png

WINSLOW, Ben. 1 Aoiit 2007. « 37 060 ‘Fundamentalists’ counted in and near Utah »,
http:/fwww.rickross.com/reference/polygamy/polygamy684.html

WLUML. 17 juillet 2008. « Call for action; Canada: Polygamous communities persist on grounds of
‘religious freedom’ ». Women living under muslim laws.
http://www.wluml.org/mode/183

WLUML. 21 janvier 2006. « Canada : Not cut out for polygamy ». Women living under muslim laws. En
ligne : hitp://www.wluml.org/node/2677

WLUML, 31 Oct 2009. « United States: Polygamy continues to flourish ». Women Living Under Muslim
Laws. <www.wluml.org/fi/node/5663>,

WORLDFOCUS. 2 Nov 2009. Is polygamy good for women?
http://worldfocus.org/blog/2009/11/02/is-polygamy-good-for-women...
149

WYNNE-JONES, Jonathan, 3 février 2008, Multiple wives will mean multiple benefits, Telegraph Media
Group Limited. :
www.telegraph.co.uk/news/newstopics/politics/1577395/multi...

Documentaries, TV programs and films consulted

CBC (2003, 2006). Bust-Up in Bountiful. Documentaire présenté par Hana Gartner, dans le cadre de
Vémission The Fifih Estate, diffusée le 15 janvier 2003 et le 25 janvier 2006.

Débat télévisé (2008). « La légitimité de la polygamie dans le monde arabe », diffusé par la télévision
égyptienne, émission du 9 décembre 2008. www.fines-france.org

Filmwest Associates (2002). Leaving Bountiful. Film documentaire, portant sur la vie de Debbie Palmer.
Lttp://www. filmwest.com/Catalogue/itemdetail/26 1 1/1iving Hope Ministries (21 juillet 2007). Lifting the
Veil of Polygamy

http://www.youtube.com/watch?v=bjDIs7TwvGLg&NR=1

TMTV- Teamwork Media Television (Mai 2006). Women of Bountiful BC & Polygamy,
Press conference. http://www.youtube.com/watch?v=2hHQzXhKG58

TMTV- Teamwork Media Television (21 janvier 2009). Blackmore & Oler in B.C.

Court on Polygamy Charges.
http:/fwww.youtube.com/watch?v=13 AczqSQk Wké&feature=related

115




No. S-097767
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF:
THE CONSTITUTIONAL QUESTION ACT, R.8.B.C. 1996, c. 68
AND IN THE MATTER OF: ' | |
THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS
AND IN THE MATTER OF:

A REFERENCE BY THE LIEUTENANT GOVERNOR IN COUNCIL SET OUT IN
ORDER IN COUNCIL NO. 553 DATED OCTOBER 22, 2009 CONCERNING THE
- CONSTITUTIONALITY OF s. 293 OF THE CRIMINAL CODE OF CANADA,
R.S.C. 1985, c. C-46

AFFIDAVIT

Ministry of Attorney General
Legal Services Branch
1301 — 865 Hornby Street
Vancouver, BC V06Z2G3
Telephone: 604-660-3093
Facsimile: 604-660-6797

CRAIG JONES
Barrister and Solicitor




